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THE GENEVA ARBITRATION, AND ITS RESULTS. 


Tue time has come for a calm review of the great controversy 
which for ten years has been carried on by the United States and 
Great Britain with so much earnestness and persistence. Amidst 
the noisy rejoicings and felicitations of the day, it is proper for 
American statesmen and publicists to inquire where the decision 
has placed us; what we have gained; what if any thing we have 
lost; and what effect has been wrought upon the International 
Law. We purpose to examine the work of the Geneva Tribunal of 
Arbitration, to state the issues of fact and the questions of law 
involved in the forensic contest, the principles upon which the judg- 
ment was based, and the probable or possible results of that judg- 
ment upon the future administration of public affairs, both foreign 
and domestic, in the United States. As a preliminary to this dis- 
cussion, it will be necessary to give an outline of the events from 
which the controversy arose, and of the negotiations which accom- 
panied those events and which were continued down to the signing 
of the Treaty of Washington. We shall therefore separate this essay 
into the following divisions: I. An historical outline of the events 
from which the claims against Great Britain arose; I]. An outline 
of the diplomatic negotiations relating to those events; III. The 
issues presented to the Tribunal of Arbitration, with the contention 
on the part of each sovereign litigant ; IV. The decision, with the 
doctrines and principles of International Law upon which it was 
founded; and V. The relations of this decision and its principles 
with the public law of the United States. The facts contained in 
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the first and second of these heads, have been carefully abstracted 
from the “‘ cases’’ and ** counter cases”’ laid before the arbitrators 
by the two governments, and from the voluminous diplomatic cor. 
respondence published by the state department.! 

I. The events from which the claims against Great Britain arose, 

Soon after the commencement of active hostilities, the Confederate 
‘government established agencies, or what may properly be called 
branches, of certain of its executive departments in England, —the 
treasury, the navy, and the army. Mr. James D. Bullock was sent 
out in the summer of 1861, to organize and oversee plans and 
operations for the purchase and construction of men-of-war. Mr, 
Caleb Huse was despatched to the same country, commissioned to 
provide for and direct “the purchase of arms and munitions of 
war.” These gentlemen discharged the duties of their respective 
missions with great energy and success. The independence with 
which they acted, the large discretion with which they were clothed, 
and the enormous extent of their operations, show that the terms 
which we have used in describing their functions, are correct. They 
were more than agents. Practically, the Confederate government 
succeeded in establishing, upon the soil of Great Britain, branches 
of its two military departments; and in respect to its navy, the 
head was really at Liverpool and the branch at Richmond. To 
carry on the work of these centres of warlike activity, money was 
needed ; the irredeemable paper currency might be used at home, 
but the British tradesmen and manufacturers would be content 
with nothing except gold. The South possessed one article which 
could always command gold in the British markets, and this was 
cotton. Upon its cotton, therefore, the Southern government relied 
to supply all the sinews of war. Assuming ownership by forced 
sales from private proprietors, it organized a scheme by which the 


commodity should be exported on public account, and the proceeds - 


placed to government credit at Liverpool. For many years a com 
mercial house had existed in Charleston, under the name of John 
Fraser & Co., of which Mr. George A. Trenholm, an American citi- 
zen, was the head. Shortly before the rebellion broke out it placed 
a branch in Liverpool, under the firm name of Fraser, Trenholm, & 
Co. Mr. Charles K. Prioleau, an American citizen, who had been 


1 We have thought it best to omit the authorities for each particular statement 


made, because the citations would be exceedingly numerous, and would be of no 
practical benefit to the reader. 
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a member of the Charleston house, removed to Liverpool, and was 
placed in charge of the English branch of their business. With a 
wise forethought he became a naturalized British subject. This 
Liverpool trading firm of Fraser, Trenholm, & Co., were made the 
agents of the Confederate treasury, under the title which appears 
in the Southern official documents, of “ depositaries.” The cotton 
exported on government account was consigned to them, and the 
proceeds were held by them to be disbursed in the creation of a 
navy, and in the purchase of supplies for the army. Thus the 
Confederate treasury established a bureau in Great Britain; and 
if the amount of cash transactions may be taken as a criterion of 
importance, this bureau was doubtless more important than the 
home department. All this was done without an attempt at con- 
cealment. The business, the operations, the relations of Fraser, 
Trenholm, & Co., and of Bullock and his subordinates, were as 
well known, as open and notorious in Liverpool as the transactions 
of any governmental agency or of any private banker on Wall 
Street. The functions of the Confederate agents were threefold: 
(1) the purchase of arms, and of all kinds of warlike munitions 
and their shipment in transports bought or chartered; (2) the 
bringing out return cargoes of cotton, and the negotiation of bonds 
secured on cotton; and (3) the creation of a navy. As the United 
States make no reclamations on account of the two former of these 
classes of operations, we pass them by with this simple mention. It 
appears from official documents that in the years 1861 and 1862 
the English branch of the Confederate war department purchased 
arms and munitions and army supplies to the amount of nine 
million dollars ; that the English branch of the Confederate treas- 
ury during the same time paid out on account of these purchases 
over three million dollars; and that much of the blockade running 
from England, via Nassau or Bermuda, and to England on return 
voyages, was done directly on Confederate government account, 
in vessels which had been bought or chartered by the Confederate 
authorities. A neutral trade in contraband of war with one bellig- 
erent is not such a violation of International Law as implicates 
the neutral nation ; but there were features in the operations which 
we have thus sketched, which distinguished them from the traffic to 
which this well-settled rule has hitherto been applied. We pass this 
subject by, however, without discussion. 

Mr. Bullock, as head of the Confederate navy in Great Britain, 
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was employed from the time of his arrival in that country to the 
close of the war, in building or purchasing, fitting out and de 
spatching, ships of war. His success was as remarkable as his 
intelligence and activity. As the results of his work have been 
the cause or the occasion of most of the matters in difference 
between the United States and Great Britain, known as the “ Ala- 
bama claims,” and have furnished the only ground for adjudication 
and award of damages by the Tribunal of Arbitration at Geneva, 
we must describe his operations; and we shall do so as briefly as 
possible, stating only the facts necessary to explain the diplomatic 
questions which arose between the two governments, and the de- 
cision made by the arbitrators. 

The Confederate cruisers in respect of which the United States 
made reclamations in the “case” presented to the Tribunal of 
Arbitration at Geneva, should be separated into two classes: first, 
those which were originally purchased or constructed, and fitted 
out or adapted, to warlike use in Great Britain, so that they act- 
ually commenced their hostile careers by sailing out of a British 
port ; and, secondly, those which were adapted to warlike use and 
commenced their hostile careers in the Confederate service within 
other territorial jurisdictions. This discrimination is important, 
for upon it was based much of the arbitrators’ judicial action. 

First Class. — The Florida was an iron screw gun-hoat. The 
contract for her was made by Bullock, in the summer of 1861, 
with Fawcett, Preston, & Co., of Liverpool, who sub-contracted for 
the building of the hull with Miller & Sons of the same place. 
The formal pretence was made that she was to be constructed for 
the Italian government; but it was well known at Liverpool that 
she was destined for the Confederates. By the 4th of February, 
1862, she was taking in coal ; her gun-carriages were shipped, and 
put in the hold. Her trial trip was on the 17th of February. By 
the 1st of March, her provisions were on board, — “ a very large 
quantity, enough for a long voyage,” —and a crew was shipped. 
Although ready for sea, she lingered until, on the 11th of March, 
a vessel arrived from Wilmington, N. C., bringing Confederate 
naval officers as passengers. On the 22d of March, the Florida 
sailed, with “ a crew of fifty-two men, all British except three or 
four, one of whom only was an American.” She was in every 
respect a man-of-war, except that her armament was not in place; 
but she could have been put in complete preparation for battle in 


twel 
pari 
Liv 
Bal 
out 
fitte 
as ¢ 
cea 
wat 
Ita 
offi 
offi 
act 
Un 
det 
M 
to 
bo 
th 
th 
gu 
th 
“ 
tii 
C 
ir 
0 
f 
0 
a 
§ 
t 
f 

XUM 


THE GENEVA ARBITRATION, AND ITS RESULTS. 197 


twenty-four hours. She sailed for Nassau. While she was pre- 
paring to sail, cannon, shot, shells, &c., were sent by rail from 
Liverpool to Hartlepool, and there shipped on board the steamer 
Bahama ; which left for Nassau before the Florida, but arrived 
out a short time after. The Florida was thus constructed and 
fitted out in every respect, except the actual mounting of her guns, 
as a man-of-war. This was done openly, with no attempt at con- 
cealment. The only cover to the illegality of the proceedings 
was the giving out by the builders that she was intended for the 
Italian navy. She was registered as a British ship. Neither the 
officials immediately connected with the government, nor the local 
officers at Liverpool, made any attempts to discover the real char- 
acter or destination of the vessel. Mr. Dudley, however, the 
United States consul at Liverpool, was diligent in obtaining evi- 
dence upon these points, and as diligent in communicating it to 
Mr. Adams, and through him to the British authorities. In reply 
to his pressing letters detailing this evidence, and telling what every- 
body at Liverpool knew, Lord Russell sent to Mr. Adams a report of 
the British Commissioners of Customs, in which it was stated that 
the Florida (then the Oreto) was a man-of-war, “ pierced for four 
guns ;” that she was built by Miller & Sons, and was “ intended for 
the use of Messrs. Thomas Brothers, of Palermo ;”’ that ** Miller 
§ Sons stated their belief that the destination was Palermo ;” that 
“the examiners had every reason to believe that the vessel was des- 
tined for the Italian government.” Mr. Adams still pressed the 
case upon the attention of Lord Russell; and, in answer, the same 
Customs Commissioners, having received directions to make further 
inquiry, reported that they found “ that the vessel was registered, 
on the 3d of March, in the name of John Henry Thomas, of Liver- 
pool, as sole owner; that she cleared, on the following day, for 
Palermo and Jamaica in ballast, but did not sail until the 22d, 
... having a crew of fifty-two men, all British except three or 
four.” Certain facts contained in this correspondence illustrate 
the action of the British government. It was informed, from its 
own official sources, that the Florida was a man-of-war. Turning 
a deaf ear to all of Mr. Adams’s allegations and proofs, Lord Rus- 
sell relied upon the statement of Miller & Sons, the builders, of 
their belief that she was destined for the Italian government. 
This was absolutely all of the evidence to which Lord Russell 
gave such implicit faith; and it was the statement by the guilty 
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participant, not of a fact, but of his belief. Among the proofs 
laid before Lord Russell by Mr. Adams, was the fact that the 
Italian consul at Liverpool denied all knowledge of the vessel, 
There is one feature of the case yet more remarkable. Professing 
to believe that she was intended for the Italian navy, the customs 
authorities, and their superiors in the cabinet, suffered her to clear 
in ballast for Jamaica. Finally, the British “ case” discloses a 
fact till then unknown to the United States government: before 
the Florida left Liverpool, and before the last-mentioned communi- 
cation to Mr. Adams was made, the British cabinet had received 
information from the Italian government, that the pretence of the 
Florida being constructed for it or for its navy was a fraud. 

The Florida reached Nassau on the 28th of April, and was 
taken in charge by Confederate agents. The Bahama arrived a 
few days later. The United States consul officially informed the 
governor of the character and purposes of these vessels ; but he at 
first declined to interfere. On the Tth of June, however, both 
were seized. On the 8th, Captain Semmes and other Confederate 
officers arrived as passengers on a British steamer, and the ar- 
rested vessels were at once released. In the meantime Captain 
Hinkley, of Her Majesty’s ship Greyhound, had examined the 
Florida (then the Oreto). His official report described her as in 
every respect a man-of-war, and contained the following sentence: 
*“ The Oreto, as she now stands, could, in my professional opinion, 
with her crew, guns, arms, and ammunition, going out with an- 
other vessel alongside of her, be equipped in twenty-four hours for 
battle.’ Upon the failure of the civil authorities to interfere, the 
United States consul applied to Captain Hinkley, who caused 
the Florida to be arrested. She was proceeded against under the 
British Foreign Enlistment Act. The Advocate-General, who con- 
ducted the trial, was private counsel for the Confederate agents 
at Nassau, and had, in a speech made after the proceedings were 
commenced, spoken of the United States as “a myth, a Yankee 
fiction of the past now fully exploded.” The trial was so con- 
ducted that a conviction was made impossible. None of the 
persons familiar with the character and destination of the ship 
were called as witnesses, and she was easily discharged. On the 
8th of August, she cleared for St. John, New Brunswick, having 
augmented her crew at Nassau. A schooner, laden by the Con- 
federate agents with cannon, shot, shells, and provisions, openly 
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proceeded with her to Green Cay, one of the British Bahama 
Islands, where the arms and munitions and supplies were trans- 
ferred, and the Florida immediately set sail on her cruise. On 
the 4th of September, she ran through the blockading squadron 
into Mobile, by pretending to be a British man-of-war and flying 
the British fag. On the 26th of January, 1863, she escaped from 
Mobile. Her career as a Confederate cruiser continued until 
Oct. 7, 1864. During its progress, she was repeatedly received 
into British ports, and permitted to repair, and to take in full 
supplies of coal and provisiops. She destroyed American mer- 
chant vessels and cargoes amounting in value to many millions of 
dollars. Three of her captures —the Clarence, the Tacony, and 
the Archer — were armed, manned, fitted out and used as tenders, 
aiding in the work of destruction. 

The Alabama was contracted for, in the fall of 1861, by Bullock, 
on the one part, and the Messrs. Laird as the builders; and was 
launched on the 18th of May, 1862. No attempt was made to 
conceal her character. The purpose for which she was designed 
was a matter of common notoriety in Liverpool. Mr. Adams, 
fresh from his experiences with the British minister in connection 
with the Florida, determined to collect proofs which should meet 
all the technical requirements of the Neutrality Act. On the 23d 
of June, 1862, he communicated these proofs at length, and with 
minute detail, to Lord Russell. Lord Russell replied that he had 
referred the matter to the proper department ; and, on the 4th of 
July, he sent to Mr. Adams the report made by the officers of cus- 
toms. This report admitted that the vessel was designed for a 
ship of war, and that the description of her given by the United 
States consul was entirely correct, except in one minute particular. 
Speaking of the evidence collected by Mr. Dudley, the report states 
that “the proper course would be for the consul to submit such 
evidence as he possesses to the collector at that port, who would 
thereupon take such measures as the Foreign Enlistment Act 
would require ;”” and “ that the officers at Liverpool would keep a 
strict watch on the vessel.” The consul at once (July 9th) com- 
plied with this suggestion. The collector replied that he was 
“respectfully of opinion that the statement made out was not such 
as could be acted upon by the officers of the revenue, unless legally 
substantiated by evidence ;” and, soon after, he further informed 
the consul: ‘“ The details given by you in regard to the said vessel 
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are not sufficient, in a legal point of view, to justify me in taking 
upon myself the responsibility of the detention of this ship.” The 
consul then laid the same communication which he had addressed 
to the collector before Mr. R. P. Collier, — one of the leaders of the 
English bar, and who became the Solicitor-General a few months 
later, —for an opinion. Mr. Collier advised that another applica- 
tion be made to the collector at Liverpool, and also to the Secretary 
of State for Foreign Affairs. The consul thereupon obtained ample 
proofs in the form of affidavits, which were delivered to the col- 
lector on the 21st of July, and were by him immediately sent to 
the Board of Customs at London, with the request for instructions 
by telegraph, as the vessel was ready for sea, and might sail at 
any hour. On the 23d of July, Mr. Dudley laid these affidavits 
before Mr. Collier, who gave his opinion at once, that “ it appears 
difficult to make out a stronger case of infringement of the Foreign 
Enlistment Act, which, if not enforced on this occasion, is little 
better than a dead letter.” This opinion, with the proofs, was on 
the same day communicated to the Under Secretary of State for 
Foreign Affairs, and to the Secretary of the Board of Customs, but 
was unnoticed by those officials. In the mean time Mr. Adams was 
active in presenting the claims of the United States to the British 
cabinet. On the 25d and 24th of July, copies of the same affi- 
davits were sent to Lord Russell ; who, on the 28th, acknowledged 
their receipt. On the same day, the 28th, the law officers of the 
crown considered these papers, and made their report the same 
evening, which was communicated to Lord Russell on the morning 
of the 29th. The report was favorable to the United States. 
Orders were then immediately sent to Liverpool to stop the vessel. 
As these dates are very important, we recapitulate. On the 21st, 
the affidavits were given to the collector at Liverpool ; who sent 
them to London, represented that the vessel might sail at any 
hour, and asked instructions by telegraph. On the 23d, they, 
together with the opinion of a most eminent counsel, were laid 
before the Under Foreign Secretary and the Board of Customs. 
On the 23d and 24th, they were officially transmitted by Mr. 
Adams to Lord Russell. They were not considered until the 28th. 
On the morning of the 29th, before the instructions arrived, the 
Alabama sailed out of port. On the 31st, Lord Russell informed 
Mr. Adams that the delay had been caused by the sudden illness 
of the Queen’s Advocate, one of the law officers of the crown. 
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He further assured Mr. Adams that “he should send directions to 
have her stopped, if she went, as was probable, to Nassau.” But 
the ship was in no hurry to get away. She proceeded slowly down 
the river, with a large eompany of guests, including ladies, on 
board. These guests after a while returned in the tug Hercules, 
which had accompanied her; while the steamer herself, then 
known as the ‘ 290,” ran to Moelfra Bay, on the coast of Anglesey, 
and remained there that night, the next day, and the night follow- 
ing. During this interval, the tug Hercules took on board a number 
of seamen, and conveyed them to the Confederate cruiser, which was 
awaiting this addition to her ship’s company. This last transaction 
was done openly. Mr. Dudley notified the collector of it, who 
caused the tug to bé examined, and ascertained that there were 
men on board who declared their purpose to join the gun-boat ; yet 
he neither stopped the tug, nor followed it, to ascertain the where- 
abouts of the “ 290.” He did not even telegraph for instructions, 
but wrote to London by mail; and, of course, when an answer 
arrived, the vessel was out at sea. She sailed for Terceira, one of 
the Azores, where she met the Agrippina from London, with 
guns, ammunition, stores, &c., which had been sent to complete 
her warlike equipment. The transfer was made at once. The 
steamer Bahama brought her officers and more arms. On the 
24th of August, the Confederate flag was raised over the Alabama. 
We need not follow her career until she was destroyed by the Kear- 
sarge. During her successive cruises, she was received in a friendly 
manner at British ports in all parts of the world, and was per- 
mitted to repair, to take in full supplies of coal, provisions, &c., 
and to enlist additional men. She captured and destroyed Ameri- 
can merchant vessels and cargoes valued at several millions of 
dollars. She armed, fitted out, manned, and used one tender, — 
the Tuscaloosa. 

The Georgia was built for the Confederates on the Clyde, and 
was launched January 10, 1863. No attempt was made to conceal 
her character or destination. A Liverpool house, Jones & Co., 
superintended her equipment and outfit, hiring a crew, and regis- 
tering her in the name of a member of their firm. No steps were 
taken to detain her. She went to sea and proceeded to a point off 
the French coast, where she met the steamer Alar, which had been 
sent from Liverpool by Jones & Co., with her arms, ammunition, 
and supplies. Receiving these on board, she continued her hostile 
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cruise. Mr. Adams informed Lord Russell of the departure of both 
these vessels, and their purpose and probable destination. Lord 
Russell replied that inquiries would be made, and “if the result 
proved the suspicions to be well founded,-the most effective meas- 
ures would be taken which the law admits of for defeating any 
such attempts to fit out a belligerent vessel from a british port.” 
Notwithstanding these promising words, nothing was done which 
in the least interfered with the escape of the cruiser. Criminal 
proceedings were afterwards taken against two members of the 
firm of Jones & Co., under the Foreign Enlistment Act. Their 
operations had been so open, so utterly without a pretence of con- 
cealment, that a verdict of guilty could not be avoided. They 
were punished by a fine of £50 each. After a warlike career of 
about a year the Georgia returned to Liverpool, and was there 
offered for sale by the Confederate agents. Mr. Adams in vain 
remonstrated with Lord Russell against this proceeding. She was 
sold under such circumstances as made it probable that she was 
simply to be converted from a man-of-war into a blockade runner. 
Shortly after leaving port, subsequent to the sale, she was captured 
by the United States cruiser Niagara. 

The foregoing are all of the Confederate men-of-war which were 
constructed, and in whole or in part equipped or adapted to war- 
like use in Great Britain. Other instances of an attempted con- 
struction and equipment must, however, be noticed. 

The Pampero was contracted for in 1862, to be constructed at 
Glasgow. She was seized under the Foreign Enlistment Act, and 
on the trial before a Scotch Court in 1864, was condemned. 

The Lairds’ Rams.— In 1862, a contract was made by Bullock 
with the Lairds for the construction of two powerful iron-clad 
rams. In the summer of 1863 they were nearly finished, and 
would have been vessels of the most formidable character. Mr. 
Adams was active in communicating precise information respecting 
these ships to Lord Russell. He wrote on July 11, 1863, on July 16, 
and on July 25. He renewed his vigorous application on August 
14, and again on September 3. Some of these despatches enclosed 
depositions detailing the character of the iron-clads, and showing 
their destination. Mr. Adams closed the letter of September 3, 
by saying that he had been directed “ to describe the grave nature 
of the situation in which both countries must be placed in the 
event of an act of aggression committed against the government 
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and people of the United States by either of these formidable ves- 
sels.” On the 4th of September he sent evidence to show that 
one of these vessels was in preparation for immediate departure. 
In the afternoon he received a note from Lord Russell, dated Sep- 
tember 1, saying, ‘‘ Her Majesty’s government are advised that they 
cannot interfere in any way with these vessels.” Mr. Adams’s reply 
of the 5th September, contained the following passage: ‘* It would 
be superfluous in me to point out to your lordship that this is war.” 
On the 8th, Mr. Adams received a note stating that “ instructions 
have been issued which will prevent the departure of the two iron- 
clad vessels from Liverpool.” The British government, however, 
instituted no proceedings against these rams or their builders for a 
violation of the Neutrality Act, but purchased them from the Messrs. 
Laird. The case of the Alexandra will be referred to in another 
connection. 

Second Class. — The Sumpter, an American vessel, commenced its 
career as a Confederate cruiser in a voyage from a Southern port. 
She sailed from the Mississippi River, on the 30th of June, 1861, 
and destroyed several United States merchant vessels. The only 
events in her history which were claimed to have created a liability 
resting upon Great Britain, are the following: In July, 1861, while 
upon her original voyage, she ran into the British port of Trinidad, 
remained there six days and took in a supply of coal. Upon 
inquiry made by the local authorities, her captain exhibited a com 
mission signed by Mr. Davis, as President of the Confederate 
States. She then pursued her cruise and entered the port of Gib- 
raltar, on the 18th January, 1862. She was shut in there by United 
States men-of-war. Unable to escape, she was offered for sale. Mr. 
Adams protested against the sale, and demanded that it should not 
be permitted. She was sold to a British subject, taken to Liverpool, 
and was registered asa British ship. After this she was employed 
in blockade running. The United States has insisted that this 
sale was a sham, and that she was bought, in fact, on account of 
the Confederates. It is certain, however, that she ceased to be a 
warlike vessel. 

The Nashville, another Confederate cruiser, sailed originally 
from Charleston, on the 26th of October, 1861. The only acts 
complained of were the following: On the 30th of October, she 
arrived at St. George, Bermuda, and, with the permission of the 
governor, took on there six hundred tons of coal, and subsequently 
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took another supply of one hundred and fifty tons at the same 
place. The United States has claimed that these amounts of coal 
were largely in excess of the maximum amount permitted by the 
Queen’s proclamation of neutrality. 

The Retribution, like the last two, was armed and equipped in and 
sailed from a Confederate port. On the 19th of December, 1862, she 
captured a United States merchant schooner, and took the prize into 
Long Cay, Fortune Island, Bahamas,—a British port,—and there 
sold the cargo without previous judicial process. Complaint being 
made by the United States, the colonial authorities explained the 
transaction by saying that they had been deceived, and that they 
supposed the person selling the cargo-was the master of the mer- 
chant vessel itself. Again, on the 19th of February, 1863, she 
captured another merchant ship off Castle Island, Bahamas, the 
prize “was taken to Long Cay, and notwithstanding the protest 
of her master, and in the presence of a local British magistrate, 
was despoiled of her cargo, a portion of which was landed, and the 
balance wilfully destroyed.” The United States claimed that the 
Retribution was thus permitted to violate the neutrality of British 
waters. 

The Tallahassee was originally a British steamer engaged in block- 
ade running to and from the port of Wilmington. After pursuing 
this avocation for a while, she was fitted out at Wilmington as a 
war vessel, and sailed on a cruise. Nothing is alleged against 
Great Britain in respect to her except that she was British built, 
and was at first a blockade runner. 

The Chickamauga was also originally a British steamer employed 
as a blockade runner to and from Wilmington. She was at length 
armed and equipped at that port as a cruiser, and escaped on the 
28th of October, 1864. Her case is in every respect similar to that 
of the Tallahassee. 

The Shenandoah. — This fine steamer, named the Sea King, was 
British built, and of British ownership, and had been engaged in 
the East India trade. On the 20th of September, 1864, she was 
sold in London, to Mr. Richard Wright, a British subject, father- 
in-law of Mr. Prioleau, of the firm of Fraser, Trenholm, & Co., and 
was registered in his name. Wright gave to one Corbett a power 
of attorney to “ sell her, at any time within six months, for a sum 
not less than £45,000.” She cleared on the 8th of October, for 
Bombay, in ballast, with a crew of forty-seven men. She had on 
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board coal and provisions for twelve months, and two 18-pounders 
mounted on the decks. On the same day the British steamer 
Laurel sailed from Liverpool, ostensibly for Nassau, having on 
board a number of Southerners, and a quantity of guns, gun-car- 

riages, and other munitions of war. These steamers met at Fun- 

chal, in the island of Madeira, where the transfer of cargo was 

made. This done, Captain Waddell, of the Confederate service, 

took command of the Sea King, now armed and equipped as a 

man-of-war under the name of the Shenandoah. A small part 

only of the crew that had been shipped in England consented to 

remain in her, and she sailed from Funchal with less than one-half 

of her regular force of men. On the 25th day of January, 1865, she 

arrived at Melbourne, having captured and destroyed several United 

States merchant vessels on the passage. Her commander asked 

and obtained permission from the British colonial authorities to 

repair and to coal. When the Shenandoah arrived, her crew was 
far too small and weak for much active service. She immediately 
began toenlist men. The United States consul opened a correspond- 
ence with the local authorities, and protested vigorously against this 
violation of neutrality. It is enough to say that no adequate meas- 
ures were taken to prevent the augmentation of the Shenandoah’s 
force, and when she sailed her crew had been increased by forty- 
five new enlistments. All this was notorious, was the common 
talk of the town, and was freely commented upon by the news- 
papers. She was permitted to take on three hundred tons of coal, 
a large supply of stores, and to make very extensive repairs. 
Leaving Melbourne, she proceeded to the Arctic regions, and com- 
mitted great havoc among the United States whaling ships, destroy- 
ing a vast amount of property. This was continued for several 
months after the complete overthrow of the Confederacy. Bullock 
wrote Captain Waddell a letter requiring him to desist, which letter 
Lord Russell undertook to send “ through the British consuls at the 
ports where the ship might be expected.” The Shenandoah arrived 
at Liverpool, on the 6th of November, 1865, was surrendered to the 
British government, and by it delivered up to the United States. 

II. An Outline of the Diplomatic Negotiations. 

This division may properly be separated into three particular 
heads: the general course of negotiation and correspondence between 
the State Department and the British government; the abortive John- 

son-Clarendon convention of 1869; and the Treaty of Washington. 
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The limits of this essay do not permit any reference in detail to 
the state papers which emanated from the respective foreign sec- 
retaries and ministers, and which repeatedly presented, with so 
much force and wealth of argument, the reclamations of the United 
States, and the defences of Her Majesty’s Cabinet. We can only 
state in a very condensed form the several positions which were 
assumed by the contestants from the outset, and which were main- 
tained without change until the British ministry and Parliament 
showed a disposition to recede, immediately prior to the mission 
of Mr. Reverdy Johnson. The only features of this protracted 
diplomatic duel to which we shall allude, — because they are the 
only ones at all involved in the arbitration, — are the recognition 
of the status of belligerency by the Queen’s proclamation of 
neutrality, or, as it is generally termed in this country,-the recog- 
nition of the Confederates as belligerents, and the use of England 
as a base of naval operations and expeditions, as described in the 
preceding division. 

On the 19th of April, 1861, President Lincoln issued a proc- 
lamation declaring a blockade of most of the Southern ports. 
The Queen’s proclamation was issued on the 13th of May, and 
Mr. Adams arrived in London on the evening of the same day. Mr. 
Seward, in many of his despatches, urged that the recognition of the 
Southern States as belligerents was unwarranted by the rules of inter- 
national law; and that it was not proper to argue, from the subse- 
quent events and from the general course of the civil war, that the 
measure was legitimate, because, as he contended, those events and 
that course resulted largely, if not entirely, from the recognition 
itself. This is the view taken by Mr. Sumner, and seems to have 
been that adopted by Mr. Motley. Mr. Adams, when he was act- 
ing independently and not as the mouth-piece of Secretary Seward, 
and, at a later day, Mr. Fish, occupied a more moderate ground. 
Not denying that recognition would have been necessary at a 
certain stage of the war, they insisted that the act was hasty and 
premature, and exhibited an unfriendly spirit towards the United 
States; and this undue haste and unfriendly attitude of the per- 
sons who held power in Great Britain was shown in an especial 
manner by their taking this most important step without awaiting 
the arrival of Mr. Adams, who was expected in a very few days, 
and who alone could communicate the views of Mr. Lincoln’s 
administration, and give official information of the condition of 
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affairs in the United States. In this aspect of the matter, the 
State Department has uniformly treated the act of recognition as 
an element in its case, as an element having direct relations 
with the animus of the British ministers, and as throwing a strong 
light upon the ultimate question of fact, —a question which is inti- 
mately involved with the personal feelings and convictions of the 
same ministers, — whether the Queen’s government fulfilled their 
duty by endeavoring to prevent the invasion of their country’s 
neutrality. In this aspect alone is the subject referred to in the 
“case” presented to the arbitrators by the United States. What- 
ever notions individual statesmen and politicians may have had, — 
and these notions have been expressed by Mr. Sumner in a most 
emphatic manner, — the government of the United States has never 
made the recognition of neutrality the basis of any reclamations 
against Great Britain. No claim for damages or compensation 
has ever been founded upon it. Although this subject invites dis- 
cussion, we must pass it by without comment. 

As we have seen in the former division, the construction and 
despatch of warlike vessels, furnished in almost every respect for 
active hostilities, was the cause and occasion of an animated cor- 
respondence. From the Florida to the Shenandoah, Mr. Seward 
and Mr. Adams were instant in pressing upon Lord Russell the 
claims, and not seldom the indignant protests, of their country. 
At every fresh capture of an American merchantman by a Con- 
federate cruiser, Mr. Secretary Seward caused a statement of the 
loss, with the value of the ship and cargo, to be duly presented, so 
that the British government might at once have the separate items 
of the long account which the Secretary had a firm faith would 
some day be paid. 

The immediate object of the communications made, on the part _ 
of the United States, during the war, was to induce Her Majesty’s 
ministers to interfere and prevent the escape of the Confederate 
cruisers. The remote object of the same communications, and 
the sole purpose of those which followed the overthrow of the 
Rebellion, were to present and enforce a demand for compensation. 
The fundamental position assumed by Mr. Seward and Mr. Adams 
was, that a neutral nation is bound by the principles and doctrines 
of International Law, independent of any mere municipal regula- 
tions, to use all the means in its power to prevent its territory 
from being made the base of military operations by one belligerent. 
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Relying upon the well settled rules of public inter-state law, — 
rules which are sanctioned by every jurist and publicist of author. 
ity,— which define neutrality and describe its obligations, and 
which declare that any organized military force, expedition, or 
operation in aid of one belligerent, within the territory of the 
neutral, is inconsistent with those obligations, they urged that the 
various war steamers, gun-boats, and iron-clad rams before de- 
scribed, in the condition in which they left British ports and in 
which it was intended they should leave, were, within the plain 
meaning and spirit of the rule, organized hostile forces and expe- 
ditions, as truly as though armies had been enlisted and had 
marched forth from British soil in warlike array. Even were 
there no statute upon the subject-matter, the International Law, 
which had often been declared by eminent judges to be a part of 
the law of England, demanded that this illegal use of British ter- 
ritory should be stopped; that when the government had reason- 
able grounds to believe that the use existed, it was bound to 
interfere by all its means of administration, legislative or execu- 
tive. If a statute was necessary to make these means more 
effective, or to harmonize them with the customary methods of 
repression, or if the existing statute was insufficient, then a duty 
rested upon the Parliament to supply forthwith the requisite legis- 
lation. The government could not escape the responsibility by 
pleading the absence of statutory provisions ; the commands of the 
International Law are above parliaments, and rest upon legisla- 
tures as well as upon executives. Lord Russell, as the organ of 
the British cabinet, denied all these propositions. He planted him- 
self firmly upon the statute, and declared that it was both the 
limit of his power and of his responsibility. It is clear that this 
position of his involves the following assumption, which may well 
be regarded as the reductio ad absurdum of the whole argument, 
namely: If there had been no statute at all, then no international 
duty in respect of the Confederate naval operations would have 
rested upon Great Britain. This conclusion follows inevitably 
from his premise. Ifthe statute marks the extent of the nation’s 
power and liability, then without the statute there would have been 
no power, no liability, no duty; and, no duty existing, there would 
have been no obligation resting upon the country to pass the stat- 
ute. This doctrine would emasculate the International Law ; for 
its binding force, in any particular state, would be made to depend 
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upon, would indeed spring exclusively from, the action of the local 
legislature. 

As Lord Russell relied entirely upon the statute, it is important 
to ascertain its provisions. The Foreign Enlistment Act was 
passed in 1819. Omitting clauses unimportant in this connection, 
it declared, “ that if any person within any part of the United King- 
dom shall . . . equip, furnish, fit out, or arm” any vessel, or 
attempt to equip, &c., any vessel, or procure any vessel to be 
equipped, &c., or knowingly aid in equipping, &c., any vessel, with 
intent that it may be employed in the service of one belligerent, 
he shall be guilty of a misdemeanor, and shall be fined and im- 
prisoned ; and the vessel, with its arms, &c., shall be forfeited in 
a proceeding similar to that employed for condemning vessels for a 
violation of the customs and revenue laws. It also forbade the 
augmenting the warlike force of a vessel of war belonging to one 
belligerent, by adding to the number of guns, or by the addition 
of any equipments of war. It will be seen that the only penalties 
for a violation of this statute were fine and imprisonment of the 
offending person, and forfeiture of the offending ship, all which 
could only be done by a regular judicial process. It conferred no 
power upon the executive to arrest and detain a suspected vessel 
without this judicial process, nor to use the military and naval 
forces of the government for that purpose. The United States 
Neutrality Act contains such a provision ; and this was the impor- 
tant difference between the legislation of the two countries. Lord 
Russell refused to go beyond this statute ; denied his power or his 
duty to do so ; declared that the executive, as such, could never act ; 
and, of course, declined to interfere in any manner except by the 
judiciary, and by the ministerial officers who assist the courts in 
the preliminary stages of a judicial investigation. In accordance 
with these principles, he ever demanded from Mr. Adams such 
proofs of the acts complained of as would warrant conviction by 
the tribunals. The positive, unfriendly attitude of the Foreign 
Secretary is exhibited in this very connection, in the practical 
application of the rules of conduct which he had adopted. It is 
important to apprehend this point, for it explains the tremendous 
difficulties which Mr. Adams had to contend against, and the 
obstacles laid in his way by a hostile minister. Lord Russell, it 
is seen, placed himself exclusively upon the statute,— upon the 
municipal law of his own country. It is the first duty of a 
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government to enforce and execute its own laws. The Foreign 
Secretary utterly ignored this primary duty. In no instance, it is 
believed, did the British authority, superior or inferior, institute or 
commence an examination or proceeding in connection with any 
alleged Confederate cruiser. Charged with the high functions of 
enforcing observance of their own laws, they shut their eyes and 
closed their ears, and waited until Mr. Adams and Mr. Dudley 
had, with infinite trouble and labor, worked out, prepared, and 
presented the complaints and proofs. Upon our minister and his 
consuls was cast the onerous and unpleasant duty of organizing 
and conducting a system of detective operations, in order to obtain 
and furnish facts which would put the English courts and officials 
in motion. This irksome task was well performed, and then arose 
a fresh difficulty. In the administration of justice, process must 
often, if not generally, issue upon strong suspicion rather than 
upon actual certainty. A primd facie case is ordinarily enough 
for a police officer, committing magistrate, or grand jury, either in 
England or the United States, to act upon. With Lord Russell, 
this would not suffice. To Mr. Adams’s communications, narrat- 
ing facts with minute detail, facts patent to everybody and the com- 
mon talk of Liverpool, he invariably replied demanding “ proofs,” 
evidence in the shape of formal depositions which could be laid 
before a judge and made the foundation of judicial action. When, 
as in the case of the Alabama, this was done in such a con- 
vineing manner that nothing more could be demanded, delay was 
the means of rendering all the labors of the American agents use- 
less. 

For atime after the escape of the Alabama, the British government 
seemed about to recede from its former position ; it hinted its willing- 
ness to modify and amend its neutrality statute. On the 19th of 
December, 1862, Lord Russell informed Mr. Adams, that his govern- 
ment were “ of opinion that certain amendments might be introduced 
into the Foreign Enlistment Act, which, if sanctioned by Parliament, 
would have the effect of giving to the executive greater power to pre- 
vent the construction, in British ports, of ships destined for the use 
of belligerents.” He declared himself willing to confer with Mr. 
Adams, and to listen to suggestions in relation to the proposed 
amendments. This happy change was at once communicated to 
Mr. Seward, and proper instructions were immediately returned. 
Upon receiving them, Mr. Adams proposed to open the discussion, 
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and was met with the reply from Lord Russell, that, since his note 
of the 19th December, the matter had been discussed in the cabi- 
net, and the Lord Chancellor had expressed an opinion that the 
British law was sufficiently effective, and, penne no change 
would be proposed. 

A judicial construction was soon after given to this statute, which 
was a striking contrast to the Lord Chancellor’s opinion. It ren- 
dered the British government as well as Mr. Adams powerless, 
and removed every obstacle in the way of Confederate operations 
in English territory. In March, 1863, the Alexandra was launched 
at Liverpool. Like the Alabama and the Florida, she was in 
every respect a man-of-war ready for action, except that her guns 
and ammunition were not on board. She was proceeded against 
under the Foreign Enlistment Act. The proof as to her character 
and destination was overwhelming. It will be remembered that 
the statute makes it the offence “to equip, furnish, fit out, or 
arm any vessel,” using those words in various connections. The 
success of the prosecution depended upon the meaning of this 
phrase. The Alexandra was not “armed,” nor was it intended 
that she should be “ armed” in Liverpool ; her arms would, as in 
the former cases, be carried out in another vessel and transferred 
at some appointed place of meeting. The judge who presided at 
the trial instructed the jury that “to equip is to furnish with 
arms;” “in the case of a ship especially it is to furnish and com- 
plete with arms ;” “equip, furnish, fit out, and arm, all mean pre- 
cisely the same thing;’’ “ gentlemen, I must say it seems to me 
that the Alabama sailed away from Liverpool without any arms at 
all, merely a ship in ballast, unfurnished, unequipped, and unpre- 
pared; and her arms were put in at Terceira, not a port in Her 
Majesty’s dominions. The Foreign Enlistment Act is no more 
violated by that act than by any other indifferent matter that might 
happen about a boat of any kind whatever.” The statute, as thus 
construed, forbade only the “ arming” a vessel ; unless “ completely 
furnished with arms” she would not be within the description of 
the offence, nor the penalties imposed. The jury could do no 
otherwise than acquit under this ruling. The charge of the judge 
on the trial was sustained on appeal, although by a divided court. 
As the government had before denied all international obligation, 
80 this decision removed all municipal duty to interfere with the 
operations of the Confederates in creating a navy within British 
jurisdiction. 
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In the year 1868, a change in the sentiments of English states. 
men, and in English public opinion, was apparent. Mr. Seward 
had at proper intervals recapitulated and pressed the demands of 
his country. Eminent jurists and publicists of the continent had 
with great unanimity pronounced in favor of the claims so far as 
they related to the acts of the Confederate cruisers. Lord Russell, 
with his preoccupied judgment, and personal antipathies, was no 
longer Foreign Secretary. Leading members of Parliament, al- 
though maintaining that Great Britain was right as a matter of 
strict law, freely suggested that the difficulty was one for amicable 
settlement, and for concession on the part of their own govern- 
ment. Mr. Reverdy Johnson was sent as minister to the Court 
of St. James in place of Mr. Adams, with the expectation that a 
treaty would be the result of his mission. This expectation was 
fulfilled. On the 14th of January, 1869, a convention was signed 
by Mr. Johnson and Lord Clarendon. This treaty recites that 
claims have “been made since the adjournment of the conven- 
tion between the United States and Great Britain, of February 8, 
1853, upon the government of Her Britannic Majesty on the part 
of citizens of the United States, and upon the government of the 
United States by subjects of Her Britannic Majesty” which are 
unsettled. Article I. provides that “all claims on the part of indi- 
viduals citizens of the United States upon the government of Her 
Britannic Majesty, and all claims on the part of individuals sub- 
jects of Her Britannic Majesty upon the government of the United 
States” arising since February 8, 1853, shall be referred to com- 
missioners or arbitrators, to be passed upon and settled. The 
subsequent articles regulate the appointment of commissioners, the 
choice of arbitrators, and their course of procedure. ‘ All sums of 
money which may be awarded by the commissioners, or by the arbi- 
trator or umpire on account of any claim, shall be paid in coin by 
the one government to the other, within eighteen months after the 
date of the decision.” This treaty was rejected by the Senate, re- 
ceiving but one vote in its favor, that of a senator from Maryland. 
It provided for the adjustment of individual claims against the 
respective governments arising since 1853, and was not, therefore, 
confined to those springing out of the war; it placed British and 
American claimants on the same footing; it ignored any reparation 
or compensation to the United States for national injuries ; it plainly 
required each claimant to present his individual demand to the 
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commissioners, to be passed upon by them separately, and thus the 
tribunal might not be obliged to adjudicate upon the acts of Great 
Britain as a whole. Public opinion in the United States was 
almost unanimous against the Johnson-Clarendon convention, and 
the senators could not withstand its overpowering force. The 
causes of this public opinion were many. The people of the United 
States, not yet free from the exasperations of the war, had expected 
amuch larger result of the diplomatic negotiations ; they had been 
taught by the newspapers that Great Britain was liable, by her 
recognition of belligerency and her other acts, in vast sums, 
which would go far towards defraying the expenses of the war. 
Again, they revolted at the notion that British subjects could have 
any claim against the United States. Believing that this class of 
claimants were nearly all Southern denizens, and persons engaged 
in a contraband trade to the injury of the country in its death 
struggle, they imputed to these claimants the stigma of disloyalty, 
and looked upon their suit for reparation as almost an insult to the 
nation. These views were held by all parties. In addition to such 
considerations, President Johnson was unpopular with a large ma- 
jority of the people, and they were unwilling that he or Mr. Seward, 
whose almost superhuman services during the war had been for- 
gotten amid the heats of party contests, should reap any re- 
ward or achieve any credit from a settlement of the outstanding 
difficulties. Finally, it must be confessed that the conduct of Mr. 
Reverdy Johnson, while in England, amiable as it was, had exposed 
him to censure, and had tended to cast an air of absurdity over 
him and his work. 

The occasion if not the cause of the rejection by the Senate was 
an elaborate speech of Mr. Sumner, who represented the most 
extreme conceptions of Great Britain’s responsibility, and who 
expressed his convictions in a tone of exaggeration which is not 
common in the public acts of statesmen. Space will permit us to 
give, in the briefest manner only, the points of his speech. In 
addition to those which have been already recapitulated as influ- 
encing the popular opinion, he dwelt at large upon the following 
objections to the treaty: It provided only for private claimants, 
ignoring the larger and more important reclamations of the na- 
tion; it was not confined to matters connected with the war ; it 
recognized the possibility of lawful claims on the part of British 
subjects ; it made no mention of the conduct of Great Britain in 
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recognizing belligerency and in permitting the escape of cruisers 
like the Alabama ; it contained no apology or expression of regret 
for the great wrong done, or suffered to be done, by Her Majesty's 
government ; it established no principles or doctrines of Inter. 
national Law, and would be no precedent for future action. In 
reviewing the events of the war, Mr. Sumner took the broad 
ground, that the recognition of belligerency was a wrongful act, 
contrary to international law and usage, and exhibiting a design 
on the part of the British government to injure the United States 
and to aid the Confederates. It gave the rebels a standing before 
the world as a quasi-independent community. It not only inspired 
them with hope, but enabled them to prolong the war, which 
would otherwise have been speedily terminated. Upon Great 
Britain, therefore, he cast the responsibility of the long and ter- 
rible conflict. In his view, the defaults and neglects in connection 
with the escape of the ships of war were of minor importance when 
compared with the great wrong done by the Queen’s proclamation, 
Great Britain’s liability, therefore, was not merely for the value of 
the private property of American citizens taken and destroyed, — 
for merchant ships and cargoes: it was for a large part of the cost 
of the war, and could only be measured by hundreds of millions of 
dollars. The recapitulation which we have thus made is important; 
because, without an accurate understanding of the points made by 
Mr. Sumner, and which seem to have been accepted by the Senate, 
it is impossible to appreciate the results of the Geneva Arbitration. 

No detailed narrative is requisite of events so recent and well 
known as those connected with the negotiation of the Treaty of 
Washington. We must, however, refer with some care to the corre- 
spondence preliminary to the commission, and to the deliberations 
of the commissioners as epitomized in the protocols. On the 26th 
of January, 1871, Sir Edward Thornton, British Minister at Wash- 
ington, by the direction of his government, wrote to Mr. Secretary 
Fish, proposing the appointment of a joint high commission to sit 
at Washington, which “ shall treat of and discuss the mode of set- 
tling the different questions which have arisen out of the fisheries, 
as well as those which affect the relations of the United States 
towards Her Majesty’s possessions in North America.” On the 
80th, Mr. Fish replied that the settlement of the differences de- 
scribed by Mr. Thornton would not be enough: “The removal of 
the differences which arose during the rebellion, and which have 
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existed since, growing out of the acts committed by the several 
vessels which have given rise to the claims generically known as the 
Alabama claims, will also be essential to the restoration of cordial 
relations ;”’ that, if his suggestion was accepted and the power of 
the commissioners was thus extended, he consented to the pro- 
posal. On the 1st of February, Mr. Thornton sent a further note, 
which, after reciting the language of Mr. Fish’s last, states that 
“it would give Her Majesty’s government great satisfaction if the 
claims commonly known as the Alabama claims were submitted to 
the consideration of the same high commission ; provided that all 
other claims, both of British subjects and citizens of the United 
States, arising out of acts committed during the recent civil war, 
are similarly referred to the same commission.” On the 3d of 
February, Mr. Fish accepted this modification, and the joint high 
commission was agreed to. The language of these notes, descrip- 
tive of the subject-matter to be submitted to the plenipotentiaries, 
should be carefully noticed. Mr. Fish first uses the general 
formula. Mr. Thornton, in his note of February 1st, quotes it 
without modification, and accepts the proposal in a descriptive 
phrase similar to, though not actually identical with, that adopted 
by Mr. Fish. Turning now to the treaty itself, it will be seen that 
Mr. Fish’s formula reappears in the preamble and in the main 
stipulation of Article I.: “ Whereas differences have arisen be- 
tween ” the two governments, “ and still exist, growing out of the 
acts committed by the several vessels which have given rise to the 
claims generically known as the Alabama claims. ... Now, in 
order to remove and adjust all complaints and claims on the part 
of the United States, and to provide for the speedy settlement of 
such claims, the high contracting parties agree that all the said 
claims growing out of acts committed by the aforesaid vessels, and 
generically known as the Alabama claims, shall be referred toa 
tribunal of arbitration,” &c. This language is the most important 
of any in the treaty; it describes the subject-matter of the com- 
pact ; it defines the jurisdiction of the court; every other provi- 
sion in this branch of the convention refers to mere matters of 
detail, — to means and machinery by which this fundamental stip- 
ulation can be worked out and enforced. While the language 
which I have quoted is broad and comprehensive, it is at the same 
time inaccurate and far from precise. English criticism has been 
severe upon the British commissioners, for agreeing to expressions 
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so broad, so elastic, and so obscure. It is plain that the phrase- 
ology was adopted from design, and was intentionally quoted from 
Mr. Fish’s note. 

The 86th protocol, made on the 4th of May, contains a narra- 
tive and abstract of the deliberations had from time to time on the 
various subjects embraced within the treaty. In respect to the 
matters submitted to the Geneva Arbitration, the following was 
the course of discussion. On the 8th of March, the American 
commissioners stated that the United States “ felt that they had 
sustained a great wrong, and that great injuries and losses were 
inflicted upon their commerce and their material interests by the 
course and conduct of Great Britain ;” that the history of the 
Alabama and other cruisers “ showed extensive direct losses in 
the capture and destruction of a large number of vessels, with 
their cargoes, and in the heavy national expenditures in the pur- 
suit of the cruisers, and indirect injury in the transfer of a large 
part of the American commercial marine to the British flag, in the 
enhanced payments for insurance, in the prolongation of the war, 
and in the addition of a large sum to the cost of the war;” that 
the claims for loss of private property already presented amounted 
to $14,000,000, which would be increased by others not yet pre 
sented; that the cost to the government for the pursuit of the 
Confederate cruisers could be exactly ascertained from the records 
of the disbursing officers ; “ that, in the hope of an amicable settle- 
ment, no estimate was made of the indirect losses,” but demand 
for compensation for such losses was not waived “ in the event of 
no such settlement being made.” They concluded by proposing 
that the commission should agree upon a lump sum to be paid by 
Great Britain for all these claims. This was the scheme brought 
forward by the United States; and it clearly appears from the 
context, that this agreeing upon a lump sum in full of all demands 
was the “amicable settlement” referred to by the American com- 
missioners in the proviso just quoted. The British commissioners, 
in reply, denied that Great Britain was liable for any thing ; but, 
for the sake of good-will, &c., they would “ adopt the principle of — 
arbitration,” if the parties could agree “as to the points to which 
the arbitration should apply.”” They would therefore refrain from 
answering in detail the statement made by the United States com- 
missioners. The American commissioners expressed regret, and 
would not agree to arbitration “ unless the principles which should 
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govern the arbitrators were first agreed upon.” The British pleni- 
potentiaries replied that they were not authorized to agree to any 
thing on that subject, but would refer the proposition to the Home 
Government for instructions. After a number of conferences, the 
British commissioners announced that they were instructed to 
assent to the proposed declaration of principles and rules, which 
was the same that now appears in the treaty. As the result of 
these deliberations, and without any further reference to the vari- 
ous kinds of claims upon Great Britain or any discussion upon the 
classes of direct or indirect damages, the Articles I. to XI. were 
agreed upon. Most of these articles define the composition and 
modes of procedure of the Tribunal of Arbitration. Article VI. 
contains the “ rules,” as follows: — 


In deciding the matters submitted to the arbitrators, they shall be 
governed by the following three rules, which are agreed upon by the high 
contracting parties as rules to be taken as applicable to the case, and by 
such principles of international law not inconsistent therewith as the 
arbitrators shall determine to have been applicable to the case. Rules: A 
neutral government is bound, first, to use due diligence to prevent the fit- 
ting out, arming, or equipping, within its jurisdiction, of any vessel which 
it has reasonable ground to believe is intended to cruise, or carry on war 
against a power with which it is at peace; and also to use like diligence to 
prevent the departure from its jurisdiction of any vessel intended to cruise, 
or carry on war as above, such vessel having been specially adapted, in 
whole or in part, within such jurisdiction, to warlike use ; secondly, not to 
permit or suffer either belligerent to make use of its ports or waters as the 
base of naval operations against the other, or for the purpose of the renewal 
or augmentation of military supplies or arms, or the recruitment of men; 
thirdly, to exercise due diligence in its own ports and waters, and as to all 
persons within its jurisdiction, to prevent any violation of the foregoing 
obligations and duties. 


These rules Great Britain denies to have been parts of the Inter- 
national Law when the acts complained of were done; but, for 
reasons of comity only, consents that they retroact and apply to 
those acts, and be made the basis of decision. The article con- 
cludes as follows : 


The high contracting parties agree to observe these rules as between 
themselves in future, and to bring them to the knowledge of other mari- 
time powers, and to invite them to accede to them. 
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III. The issues presented to the Tribunal of Arbitration, with 
the contention on the part of each sovereign litigant. 

Each sovereign litigant, adopting the form of pleading used in 
the Scottish procedure, originally presented the issues and its con- 
tention to the tribunal in a “ case” and a “ counter-case,” made 
up of allegations of fact in a narrative form and discussions of 
legal principles. These were accompanied by documentary evi- 
dence contained in many volumes, and were followed by printed 
and oral arguments. 

The American * case” is separated into six parts. The first is 
introductory, reciting certain articles of the treaty and some por- 
tions of the protocols. The second is entitled, “* The unfriendly 
course pursued by Great Britain towards the United States from 
the outbreak to the close of the insurrection.” It describes at 
length the position of affairs prior to and at the time when the 
Queen’s proclamation was issued; labors to show that the pro- 
clamation was premature, and was an unfriendly act ; and quotes 
from the letters and speeches of British statesmen, with the intent 
to show that those gentlemen were personally hostile to the United 
States. This preliminary matter is not made the basis of any 
independent claim, but is avowedly introduced as an element in 
deciding the question, whether these same gentlemen when in 
power used * due diligence” in respect of the Confederate cruisers. 
Part IIL. discusses the legal aspects of the controversy ; the duties 
of neutrals in general, and of Great Britain in particular, during 
the insurrection; and makes an application of these legal prin- 
ciples to the facts. Part 1V. is a narrative of the events from 
which the Alabama claims arose. It presents a very clear and sue- 
cinct account of the Confederate operations in England and in the 
colonies, introducing much matter which is irrelevant to the main 
issues, except as it tends to show the animus of Her Majesty's 
ministers. It is proper to add, that the two ‘* cases ”’ substantially 
agree as to the naked facts; the British supplying some not con- 
tained in the American, but never contradicting it in any impor- 
tant particular. Of course, they exhibit these same facts in very 
different lights, and draw very different inferences from them ; but 
of bare assertion on the one side and denial on the other, there is 
little or nothing. Part V. contains the allegations which form the 
important issues of fact. It describes, separately, the career of 
each Confederate cruiser in respect of which any claim is made. 
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Part VI. states the claim for pecuniary damages, arranging these 
damages into classes, and urging that the tribunal should award a 
sum in gross for the whole. It is, in fact, the prayer for relief. 
The “ counter case” is short, unimportant, and adds nothing to 
the “ case.” | 

The British “case” is separated into ten parts. The first is 
introductory, reciting a portion of the treaty, and giving, in gen- . 
eral terms, the British construction of the “ rules” and of Article 
I. Part Il. is a narrative of the events which attended and fol- 
lowed the commencement of the civil war, and the course pursued 
by Great Britain and other maritime powers. Part II. contains a 
careful discussion of the principles and doctrines of international 
law, which define and declare the duties of neutrals; the obliga- 
tions of Great Britain as a neutral, wherein are stated the powers 
conferred upon the government by the municipal law; and illus- 
trates the argument by a reference to many events of the war. 
Part IV. is a corollary of the preceding subdivisions, and groups 
together the powers possessed by the government under its Foreign 
Enlistment Act, and asserts that these powers were the limit of its 
duties. Parts V. to VIII., respectively, state the facts relative to 
the Florida, Alabama, Georgia, and Shenandoah. Part 1X. isa 
recapitulation of these latter facts. Part X. contains some con- 
cluding remarks. The “ counter case ” is an elaborate answer to 
the American “ case.” 

English newspapers have animadverted upon what they call the 
harsh and even insulting tone and style of the American * case.” 
It was plainly composed by gentlemen who deeply sympathized in 
the feelings which have for several years pervaded all classes of 
American society, and there are in it two or three expressions 
which might well have been modified. But that its tone is insult- 
ing, or even harsh, is simply untrue. Whatever of warmth of ex- 
pression occurs in it is directed towards the acts of Lord Russell ; 
and we will venture to affirm that no American can now, at the dis- 
tance of ten years, sit down to the composition of a narrative of 
that person’s sayings and doings during the civil war, and suffer no 
expression of indignation to escape from him. The British ‘ case” 
and * counter case” are studiously calm, dispassionate, and judicial 
in their tone. 

The legal questions which arise upon these papers divide them- 
selves into two very distinct branches: (1) What matters were 
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submitted by the treaty to the arbitrators, so as to be within the 
jurisdiction of the Tribunal, which specially involves the dispute ag 
to “ indirect damages ;” and (2) By what principles, doctrines, and 
rules of the International Law existing independently of the treaty 
or created by it, are the arbitrators to be guided in their adjudica- 
tion, there being actually no dispute as to the physical facts? We 
shall consider these branches separately. 

First. In Part V1. of its “ case,” the United States sums up and 
presents to the arbitrators all the items of pecuniary damages to 
which it claims to be entitled. Quoting the language of the pro- 
tocol already cited by us, the authors of the “case”? adopt that 
language as expressing the understanding and agreement of the 
High Commissioners as to the matters in difference which are sub- 
mitted to the Tribunal by the general formula, ‘claims growing out 
of the acts committed by the several vessels which have given rise 
to the claims generically known as the Alabama claims” con- 
tained in Article I. These claims were described in the protocol, 
and in the * case,” as for * direct’ losses or damages, and as for 
“indirect” losses or damages. The “ direct’ were said to include 
“the claims for direct losses growing out of the destruction of 
vessels and their cargoes by the insurgent cruisers, and the na- 
tional expenditures in the pursuit of these cruisers.” The * indirect” 
were said to embrace “ the loss in the transfer of the American 
commercial marine to the British flag;” “the enhanced pay- 
ments of insurance,” and “ the prolongation of the war, and the 
addition of a large sum to the cost of the war and the suppression 
of the rebellion.” Soon after the American “ case ’’ was made pub- 
lic, a great excitement arose in England over the claims for * indirect 
damages” thus presented. Not only the public, but Parliament and 
the ministry partook of this excitement. The government in the 
most formal manner, and even in a speech from the throne, denied 
that these “ indirect claims ” were included in the treaty, and in- 
sisted that they should not be submitted to the arbitrators. It 
declared that the whole convention should fail, and Great Britain 
should withdraw from the arbitration if these claims were not 
abandoned ; and in this position it was supported by the unanimous 
voice of the press, by all parties, and by both sides of Parliament. 
It should be carefully noticed in this connection, that in the public 
acts of the British and the American cabinets and officials at 
Geneva, and in the diplomatic correspondence which ensued, and 
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in the resolution of the Senate approving of a supplementary arti- 
cle to the treaty, and in the preliminary decision made by the arbi- 
trators, no attempt was made to discuss the nature of “direct” and 
“indirect ” claims, to ascertain and fix the line which properly 
distinguishes thei, or to separate and analyze the various items of 
claim and damage set forth in the American “case.” The group 
which the American negotiators had labelled “ direct” were treated 
throughout as direct, and the group labelled “ indirect” were 
in like manner treated as indirect. At the bottom of the discus- 
sion which followed, there were two questions at issue entirely 
distinct, depending for their resolution upon entirely different 
considerations, and which were yet often if not generally con- 
founded. The first of these questions was: Is the claim for indi- 
rect damages included in the treaty, and submitted by it to the 
arbitrators for their decision, so as to be within their jurisdiction ? 
This was merely a question of power, of power in the Tribunal to 
hear and decide certain subject-matter. The second was: Are the 
claims for indirect damages valid, so that the decision upon them, 
if made at all, should be adverse to Great Britain? Plainly the 
latter of these questions was of far the greater practical impor- 
tance. The struggle of the British cabinet was to prevent a judg- 
ment which might impose upon their country an immense debt. 
Compared with this vital contention, the position assumed by 
them, that the matters were not within the jurisdiction of the 
tribunal, was merely ancillary. If the arbitrators were prevented 
from passing upon the claims at all, of course the danger was avoided ; 
but if the arbitrators did exercise the power and pronounced the 
demands illegal, a result equally favorable to Great Britain would 
have been reached. In England, a great majority of the news- 
papers, and other organs of opinion, and of the members of Par- 
liament who spoke, and all of the ministers, asserted that the 
claims for indirect damages were not within the submitting clauses 
of the treaty, and that the arbitrators had no jurisdiction to pass 
upon them. Mr. Gladstone’s language was in the highest degree 
sweeping and dogmatic. A few of the ablest periodicals and of 
the most eminent statesmen in Parliament thought differently, and 
sharply reproved the British commissioners for their carelessness 
or ignorance in framing the clauses of the convention. But all 
the papers, and all the public men of every political school, were 
united in denying the validity of these claims upon the merits. 


4 
q 
f 
q 
; 
i 
| 
d 


222 THE GENEVA ARBITRATION, AND ITS RESULTS. 


On the continent a large number, and probably a large majority, 
of the publicists and jurists who pronounced upon the dispute, and 
a similar majority of the leading periodicals and newspapers, 
were of opinion that the claims for “ indirect’? damages as set 
forth were within the purview of the treaty, and were submitted to 
the arbitration so that the tribunal must pass upon them ; but that 
the decision should be adverse to them on the merits. In short, 
the verdict of European writers, not unanimous it is true, was 
strongly against the imposition of such liabilities upon neutral 
states. We refer in the margin to some of the continental publica- 
tions in which these views were expressed with more or less 
distinctness.! 

The exhibition of British excitement, and the intimation that 
the treaty itself might be abandoned if the indirect claims were 
pressed, aroused a very general feeling of indignation in the 
United States. ‘This first impulse was followed by a more sober 
state of reflection and of sound judgment. The indirect claims 
of the American “case” appealed — and were undoubtedly in- 
tended by the authors of the “case” to appeal—to the long- 
existing prejudices of the people against England. The intelligent 
verdict of the American public opinion was, however, soon unmis- 
takably apparent, that these claims were wrong. To this popular 
verdict the government was forced to yield; and the only practi- 
cal question became, how could the concession be made, and an 
appearance of dignity be preserved? Beyond a doubt, the news- 
papers with hardly an exception, public writers and speakers, 
members of Congress, the President and his cabinet, were unani- 
mous in the opinion that the claims for indirect damages were 
within the submissions of the treaty and the jurisdiction of the 
arbitrators. From this position, neither the people nor their 


1 The Mémorial Diplomatique, the Gazette de France, the Moniteur, the Journal de 
Paris, the Liberté, the Journal des Débats, the Constitutionnel, the Indépendence Belge, 
the Allgemeine Zeitung, the Basler Nachrichter, the Berner Helvétie, the Neue Freie 
Presse, the Deutsch-Amerikaner, the Neu Badische Lande Zeitung. Among the publi- 
cists are Rolin-Jacquemyns, Emile de Lavalaye, and Professor Pierantoni, of the 
University of Modena, and of Naples. The latter gentleman, in a monograph upon 
international arbitrations, with the theoretic ardor for codifying the International 
Law which seems to inspire so many European professors, lays down an elaborate 
system of rules for the conduct of such tribunals, which he assumes are to do away 
with wars. Among other things, he maintains that the jurisdiction of such arbitra- 
tors cannot be circumscribed, and that no litigant nation can object to its extent, or 
call it in question. 
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government receded. But the same people, with rare intelligence 
and forethought, saw, what their government had refused to see, 
that these same demands now pressed by us would certainly some- 
time become an intolerable burden upon us ; that we were creating 
a precedent which would surely some time work the greatest injury 
to the United States, a precedent which would render the obliga- 
tions of neutrals more onerous and more dangerous than the risks 
and losses of actual war. The State Department read the popular 
will aright, and then began a struggle to withdraw the claims and 
yet to keep up an appearance of not withdrawing them. Into the 
details of this protracted endeavor we need not enter. The re- 
sources of open diplomacy were exhausted, and it seemed to the 
world that the contest of form between the sovereign litigants 
would result in the complete failure of the treaty, when the 
Tribunal itself came to the rescue, and showed the way of escape. 
On the 19th of June, Count Sclopis made the following declara- 
tion to the agents and counsel of the respective governments. 
After reciting the exact position of affairs, and the application for 
an adjournment made by Great Britain, he said: ‘ The arbitrators 
do not propose to express or imply any opinion upon the point 
thus in difference between the two governments as to the interpre- 
tation or effect of the treaty.”” He then referred to the applica- 
tion for an adjournment, the reasons for which it was made, and 
the possibility that it might fail of its purpose, and then proceeded 
to remove all grounds for the application in the following manner : 
“This being so, the arbitrators think it right to state that, after 
the most careful perusal of all that has been urged on the part of 
the government of the United States in respect of these claims, 
they have arrived, individually and collectively, at the conclu- 
sion, that these claims do not constitute, upon the principles of 
international law applicable to such cases, good foundation for an 
award of compensation or computation of damages between na- 
tions; and should upon such principles be wholly excluded from 
the consideration of the Tribunal in making its award, even if there 
were no disagreement between the two governments as to the com- 
petency of the tribunal to decide thereon.” The difficulty was 
thus ended, and the arbitration went on. 

There can be no doubt that this little drama — it would not be 
proper, perhaps, to call it a farce — was planned at Washington 
and London, while the parts were learned and recited to the world 
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at Geneva. The time, the position of the governments, the form 
of the semi-official announcement, the immediate acceptance by 
both litigants, point unmistakably to this as the true character of 
the transaction. The American cabinet was willing to withdraw 
its demands, if it could save its credit at home. The British 
government was aiming at the rejection of these demands as the 
final end, and at the refusal to submit as a secondary end, impor- 
tant only as it procured the final one. Each was ready and anxious 
to go on with the treaty, and each feared a constituency of voters 
at home which it thought would not endure too much national 
humbling. Sir Alexander Cockburn and Mr. Adams certainly dis- 
covered, from their colleagues, that the claims if passed upon would 
be rejected ; and their governments were as certainly informed by 
them of this fact. The British ministry thus learned that there 
would be no danger in submitting the demands to the tribunal, 
and the State Department learned that they would be overruled on 
the merits. Here was an easy way of escape from the difficulty, 
and the appearance of an adjudication was undoubtedly contrived 
by the joint dramatic skill of Mr. Fish and Lord Granville. In 
the face of all this, which is so patent, the result has been spoken 
of in the United States, and by one or two opposition papers in 
England, as a triumph of American diplomacy. A recent article 
in a popular magazine sums up this opinion in the following sen- 
tences: ** Thus the object for which the American government 
had all along contended, was attained. A decision, by the arbitra- 
tion, of the point at issue was secured.” If a victory, it was cer- 
tainly a barren one. It is rare to hear a plaintiff against whom a 
judgment of nonsuit has just been rendered boast, as a matter 
for special felicitation, “« Well, I got the court to decide the point.” 
But the notion of an American victory in this result is simply 
preposterous. The United States had set up a claim which, if 
valid, could only be satisfied by an award of hundreds of millions. 
Great Britain put in two defences: one to the jurisdiction, and 
the other in bar to the merits. The court, in express terms declin- 
ing to pass upon the former defence, decides in favor of the latter. 

The whole group labelled “ indirect” in the American case were 
thus struck out, and those called “ direct” were left as the sole 
subject-matter of the contention. These included the loss of ships 
and cargoes captured, and the expense incurred by the United 
States in the pursuit of the cruisers. The decision as to the so- 
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called indirect claims turned upon the same principles as those 
which, in the municipal law, govern the subject of remote or con- 
sequential damages for torts, or for the breach of contracts. 
These principles are too familiar for discussion. When claims for 
damages are rejected as remote, the elements of the remoteness 
may be two: (1) the difficulty or impossibility of ascertaining, 
with any approximate certainty, the quantum of the particular 
loss; or (2) the factors of uncertainty in the chain of cause and 
effect by which the particular loss is linked to the delict that is the 
cause of action. It is plain that these elements, and especially the 
latter one, existed in most of the items of damage called “ indirect ” 
in the American case. They also existed in the item of national 
expense incurred in the pursuit of the Confederate cruisers, which 
was ranked by the case as a “ direct” claim; and this was after- 
wards rejected. But the classification made by the authors of the 
case was extremely inaccurate; and, by means of it, one large 
item, sharing the fate of its companions, was discarded, which 
should have been made the basis of an award. The claim of com- 
pensation for enhanced rates of insurance paid by American ship- 
owners and shippers, was in no respect indirect; it had neither of 
the elements which we have mentioned; its amount could have 
been proved with exactness, and its necessary connection with the 
wrong was as plain as that of the capture of ships and cargoes ; 
indeed, it stood upon exactly the same footing as the captures. Dur- 
ing the progress of the general controversy, it was urged that the 
injured ship-owners and shippers were insured, and that even the 
losses paid to them by the underwriters were made up by the in- 
creased premiums for war risks. If this were all true, it only 
pushed the loss one step further back; it did not make the loss 
any the less, or any the less certain. It is enough to say, that 
every owner of an American ship, and every shipment of cargo by 
an American owner, and every dollar of increased insurance paid 
for such ship or cargo, can be proved with absolute certainty ; and 
that the claim for such enhanced insurance was in every respect 
as direct as the claim for destroyed ships and goods. This claim, 
so just, so certain, so direct, was lost by the inaccurate arrange- 
ment and classification made by the persons who composed the 
“ case.” 

Secondly. The second branch of the contention is concerned 


with the principles, doctrines, and rules of International Law ex- 
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isting independently of the treaty, or created by it, by which the 
arbitrators were to be guided in their adjudication. As the “ cages” 
presented no vital differences in the controlling facts, the real con. 
troversy was as to the law applicable to those facts. The American 
agents and counsel insisted that the International Law, independ- 
ently of the treaty, fixed the liability upon Great Britain ; that the 
treaty itself was but declaratory of that prior existing code, casting 
its somewhat elastic and undefined doctrines into a fixed and pre 
cise form. The British agents and counsel, on the other hand, 
denied that any acknowledged principles of the International Law 
created or imposed a liability upon their country; and asserted 
that if any such obligation existed, it sprang alone from the lan- 
guage of the treaty. That this language was not declaratory, that 
it was not a part of the Jaw, but only a compact between the high 
contracting powers, they contended was admitted by the United 
States in the last clause of the sixth article, wherein those powers 
“agree to observe these rules as between themselves in future, 
and to bring them to the knowledge of other maritime powers, and 
to invite them to accede thereto.” Both parties concurred in re- 
garding the words “ due diligence” mentioned in the first and third 
rules as the key of the position, whether the treaty be regarded as 
declaratory of or as supplemental to the pre-existing law. The 
arguments of both litigants were therefore directed, in many 
forms and under every variety of application, to defining the legal 
import of this phrase. The “cases” and “counter cases” first 
stated the contention of each party. The printed arguments of 
counsel followed with more elaboration ; and finally, by order of 
the tribunal, an oral argument was had upon three points, namely, 
the meaning of “ due diligence,” the effect of a commission granted 
by a belligerent war ship, and the supply of provisions, and espe _ 
cially of coal. We can give nothing more than the barest outline of 
this forensic contest, which was worthy of the counsel, the tribunal, 
the litigants, and the world-wide audience. 

The American contention was as follows: “ Diligence ” and “ neg- 
ligence”’ are correlative terms; negligence is the absence of the 
diligence required by law. The meaning and grades of negligence 
as defined by the Roman law writers and by the English and 
American courts were then discussed, with the design of showing 
that the familiar rules established as to the negative “ negligence” 
would apply to the affirmative “diligence.” Passing then to the 
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more positive treatment of the subject, the following language of 
Lord Cairns is quoted with approval: “The point turns upon the 
words ‘due diligence.’ Now the moment you introduce these 
words you give rise to another question, for which I do not find any 
solution in this rule. What is the standard by which you can 
measure due diligence? Due diligence by itself means nothing. 
What is due diligence with one man, with one power, is not due 
diligence with another man, with a greater power.’ Developing 
this thought, the case states the conclusions of its argument in the 
following form: ‘¢The United States understand that the diligence 
which is called for by the rules of the treaty is a due diligence ; 
that is, a diligence proportioned to the magnitude of the subject 
and to the dignity and strength of the power which is to exercise 
it; a diligence which shall, by the use of active vigilance and of 
all the other means in the power of the neutral, through all stages 
of the transaction, prevent its soil from being violated ; a diligence 
that shall in like manner deter designing men from committing 
acts of war upon the soil of the neutral against its will, and thus 
possibly dragging it into a war which it would avoid; a diligence 
which prompts the neutral to the most energetic measures to dis- 
cover any purpose of doing the acts forbidden by its good faith as 
a neutral, and imposes upon it the obligation, when it receives the 
knowledge of an intention to commit such acts, to use all the 
means in its power to prevent it. No diligence short of this would 
be “due,” that is, commensurate with the emergency, or with the 
magnitude of the results of negligence.” Applying this definition, 
it was urged that the provisions of the municipal law which a 
legislature had seen fit to enact, were no measure or standard of 
due diligence. Due diligence requires (1) that the neutral gov- 
ernment should earnestly, and efficiently, and in a manner pro- 
portioned to the exigencies of the case, enforce its own municipal 
law ; (2) if the municipal law is insufficient, the same obligation 
demands a legislative action and proper amendments; and (3) in- 
dependently of any municipal enactments, whether they are im- 
perfect or even absent, due diligence requires that the executive of 
a sovereign nation should use means proportioned to the exigencies 
of the case and adequate to the occasion, to restrain the acts of hos- 
tility to one belligerent carried on within the neutral territory. Three 
grades or steps are thus presented: the municipal law must be en- 
forced ; it must be amended; it must be disregarded, and means 
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and measures outside the local jurisprudence, and arbitrary it may 
be, must be resorted to in order to prevent the wrongful use of 
neutral soil. The International Law knows no forms of govern- 
ments, no constitutions, no checks upon executive or legislative 
power. It treats all states as upon the same plane. It imposes 
obligations which bind with equal cogency absolute monarchies, 
constitutional kingdoms, and democratic or representative repub- 
lics. It issues its mandates with equal authority to emperors, 
kings, presidents, parliaments, congresses, and popular assemblies, 
To say that the absence of local municipal means to enforce these 
commands in a legal and constitutional form and manner dis- 
charges a nation of its obligations’to enforce them in any manner, 
is to empty the International Law of all its power, and to make it 
a mere collection of vain words, a pretty plaything of theorists, 
Applying these principles, it was said that the British government 
should have initiated proceedings, should have actively collected 
evidence, should have amended the statute, should have acted out- 
side of the statute. 

Lord Granville and Sir Roundell Palmer struck the key-note of 
the British contention in speeches delivered in Parliament after 
the treaty was made public. The former said: “ The obligation to 
use due diligence implies that the government will do all in its 
power to prevent certain things ;” the latter, ‘* due diligence means 
that a neutral should use, within a reasonable sense, all the means 
legitimately in its power.” Assuming that no international liability 
existed in fact, and that none would have existed in posse except 
for the retroactive effect of the “three rules,” the British agents 
and counsel placed themselves to the last upon the fundamental 
position before occupied by Lord Russell, that the Foreign Enlist- 
ment Act was the limit of British power and responsibility. The 
case clearly states their definition or rather description of “ due 
diligence,” in the following manner: “ Due diligence on the part 
of a sovereign government signifies that measure of care which 
the governmerit is under an international obligation to use for a 
given purpose. This measure, where it has not been defined by 
international usage or agreement, is to be deduced from the nature 
of the obligation itself, and from those considerations of justice, 
equity, and general expediency on which the law of nations is 
founded. The measure of care which a government is bound to 
use, in order to prevent within its jurisdiction certain classes of 
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acts from which harm might accrue to foreign states or their citi- 
zens, must always (unless specifically determined by usage or 
agreement) be dependent more or less on the surrounding cireum- 
stances, and cannot be defined with precision in the form of a gen- 
eral rule. It would. commonly, however, be unreasonable and 
impracticable to require that it should exceed that which the gov- 
ernments of civilized states are accustomed to employ in matters 
concerning their own security or that of their own citizens. That 
even this measure of obligation has not been recognized in practice 
might be clearly shown by a reference to the laws in force in the 
principal countries of Europe and America. In every country where 
the executive is subject to the laws, foreign states have a right to 
expect (a) that the laws be such as in the exercise of ordinary 
foresight might reasonably be deemed adequate for the repression 
of all acts which the government is under an international obliga- 
tion to repress; (2) that, so far as may be necessary for this pur- 
pose, the laws be enforced and the legal powers of the government 
be exercised. But foreign states have not a right to require, where 
such laws exist, that the executive should overstep them in a par- 
ticular case, in order to prevent harm to foreign states or their 
citizens; nor that, in order to prevent harm to foreign states or 
their citizens, the executive should act against the persons or prop- 
erty of individuals, unless upon evidence which would justify it in 
so acting if the interests to be protected were its own or those of 
its own citizens. Nor are the laws or the mode of judicial or 
administrative procedure which exist in one country to be applied 
as constituting a rule or standard of comparison for any other 
country. Each country has a right, as well in matters which con- 
cern foreign states or their citizens, as in other matters, to admin- 
ister and enforce its own laws in its own forum, and according to 
its own rules and modes of procedure; and foreign states cannot 
justly complain of this, unless it can be clearly shown that these 
rules and modes of procedure conflict in any particular with 
natural justice.” From this foundation of principles the argument 
proceeds to describe the statute which has been so often mentioned, 
the powers conferred by it upon the administrative officers and the 
courts, the course of English judicial procedure, the nature and 
rules of evidence prevailing in English tribunals; and to urge that 
the government complying with these provisions fulfilled all its 
neutral obligations to use “due diligence ;” and that, having no 
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legal or constitutional power to go beyond these provisions, Inter. 
national Law does not require of it such acts as would have been in 
fact usurpations and an arbitrary exercise of power. 

We may properly call attention to the remarkable spectacle thus 
presented to the world by this high forensic contest. Sir Roundell 
Palmer and his colleagues, representatives of a monarchy, acting 
in the name of a queen who in theory possesses absolute control 
over the foreign relations of her empire, plead before the Interna- 
tional Tribunal in favor of constitutional limitations upon the ex- 
ecutive, of proceedings regulated by law, of the due course of 
judicial administration, of all those checks which were contrived 
to restrain the government from arbitrary acts and the exercise of 
arbitrary power. Mr. Evarts and Mr. Cushing, the representatives 
of a republic, plead before the same tribunal, that by virtue of its 
international obligations the state and its executive must, if neces- 
sary, disregard and override all these constitutional limitations; 
must call to its aid powers which are above and beyond the restric- 
tions or the deficiencies of the municipal law; must, in fact, per- 
form its duties without or in spite of the local law. 

It is hardly necessary to remark that the contention of which the 
foregoing is a bare outline, related exclusively to the first and third 
rules, and particularly to the fitting out or equipping of war vessels 
within the neutral jurisdiction. The contention in respect to the 
second rule related to the effect of a commission issued by an in- 
surgent government which had not been recognized as independent, 
and to the question whether a neutral was bound to refuse or limit 
supplies of coals to belligerent cruisers. 

1V. The decision, with the doctrines and principles of Interna- 
tional Law upon which it was based. 

The Tribunal decided unanimously that no liability rested upon 


Great Britain in respect of the Georgia, Sumpter, Nashville, Talla- | 


hassee, and Chickamauga, and by a vote of three to two that no 
liability existed in respect of the Retribution. Four of the arbitra- 
tors, and Sir Alexander Cockburn for reasons peculiar to himself, 
held that Great Britain was liable for the original fitting out and 
escape of the Alabama and for her subsequent free admission into 
colonial ports. All the arbitrators except Sir Alexander Cockburn 
held the same in respect of the Florida. The decision as to these 
two vessels applied also to their tenders. In respect of the Shenan- 
doah, the Tribunal was unanimous that no liability arose prior to 


THE GENEVA ARBITRATION, AND ITS RESULTS. 231 


her arrival at Melbourne. Three of the arbitrators — Count Sclopis, 
M. Staempfli,and Mr. Adams— were of opinion that the colonial 
officials failed in the exercise of due diligence to prevent the clan- 
destine recruitment of men at that port, and therefore held Great 
Britain liable for captures committed subsequent to her departure 
therefrom. The judgment in respect of the Alabama and Florida 
was placed upon a violation of the first and third rules ; in respect 
of the Shenandoah, upon a violation of the second and third. These 
results are easily explained. The Sumpter, Nashville, Tallahassee, 
Chickamauga, and Retribution were not equipped in and did not 
sail as war vessels from British soil, and so did not fall under the 
first rule; nor were their arms or supplies augmented nor men 
recruited in British ports contrary to the second rule. The fur- 
nishing of coals was held to be innocent. The evidence in relation 
to the character and destination of the Georgia was so weak that 
the government did not “ have reasonable ground to believe her 
intended to cruise or carry on war” against the United States. 
The general principles upon which the adjudication was based 
are more instructive and more important than these particular 
results. They are expressed in the recitative form which prevails 
in the sentences of continental tribunals. We shall place them in 
the form of affirmative propositions, and condense for the sake of 
brevity. The tribunal in its final official act holds that “ due dili- 
gence should be exercised by neutral governments in exact pro- 
portion to the risks to which either one of the belligerents may be 
exposed by failure to fulfil the obligations of neutrality on their 
part.” The effects of a violation of neutrality, as committed by 
the Alabama and other cruisers, are not done away with by a com- 
mission subsequently issued by the belligerent benefited. ‘ The 
absence of a previous legislative rule cannot be regarded as a 
failure in the law of nations in a case in which the vessel carries 
its own condemnation ;” or, as the same doctrine is again expressed 
in other and more distinct language, “the government of Great 
Britain cannot justify itself for its failure in due diligence, on the 
plea of the insufficiency of the legal means of action which it pos- 
sessed.” The claim for the national cost of pursuing the Con- 
federate cruisers cannot be distinguished from the general expenses 
of the war, and is therefore an indirect loss which cannot be 
allowed. Prospective injuries to shippers and ship-owners, such 
as loss of future profits, are equally uncertain and indirect. All 
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double claims for the same losses are rejected, but interest jg 
allowed. These are the legal propositions recited in the official 
act as the basis of the award. They wholly overthrow the position 
maintained by the British government from the commencement of 
the war, and by its counsel before the tribunal, that the statute 
was the criterion of power and the limit of responsibility, and upon 
this head they completely adopt the contention of the United 
States. They make the “ due diligence ” to depend not upon the 
form of government, the laws, the constitution, or the customs of 
the neutral state, but upon the risks, the requirements, and the 
exigencies of the injured belligerent. As the wrongful act, the 
infringement of neutrality, may in.a greater or less degree injure 
one belligerent, so should the neutral diligence be increased or 
diminished in order to be “due.” In other words, ‘ due diligence” 
is not to be measured by the neutral’s practice towards its own sub- 
jects in the enforcement of its municipal laws, nor by its practice 
towards nations in general, but by the varying necessities of the 
war in which its exercise is called forth. Finally, brushing away 
all indirect claims, all national demands, all the allegations of the 
American case outside the issues presented by the treaty, the 
tribunal strictly limits its award to a compensation for direct losses 
of ships and cargoes sustained by private citizens of the United 
States. 

Each of the arbitrators prepared an opinion or “ statement,” in 
which is set forth his views of the facts and of the law. It is im- 
possible, however, to gather from these individual opinions any 
general expression of the doctrines which underlie the whole 
decision in which they all agree. We will only refer to those por- 
tions of these papers which treat of “due diligence.” The state- 
ment of Mr. Adams is exceedingly able, calm, dispassionate, and 
judicial in its tone. Having passed through the trying experiences 
of the war as an actor in all the scenes out of which the cause of 
action arose, having himself furnished much of the evidence, it 
might have been supposed that he would bring to the bench the 
partisan feelings of an advocate. There is absolutely nothing of 
this. His impartial and just treatment of the irritating issues is in 
marked and pleasant contrast with the angry vehemence of Sir 
Alexander Cockburn. He does not agree with either party in the 
meaning of “ due diligence.” The objection he finds to the British 
discussion is that it seeks merely to establish “ limitations to the 
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meaning of the words rather than to explain the obligations which 
they imply.” He objects to the American definition that the sense 
given by it to the word “due” is not supported by any lexicog- 
rapher. An etymological investigation, discovering in it the notion 
of “owing,” “ debt,” “ duty,” leads him to this conclusion: ‘ Due 
diligence signifies earnest labor owed to some other party, which 
that party may claim as its right.” The extent of this obligation 
cannot be measured exclusively by the judgment of the party sub- 
ject to it; the party to whom it is due must have a voice in fixing 
this measure. “The only safe standard is that which may be 
reached by considering what a nation would consider its right to 
demand of another were their relative positions precisely reversed.” 

The statement of Viscount d’Itajub4 is substantially the same as 
the final official act, and need not be repeated. The statement of 
M. Staempfli goes the farthest of any in imposing neutral obliga- 
tions and supporting belligerent rights. It is very remarkable that 
such opinions should be expressed by a citizen of the country 
which of all others in Europe is interested in upholding neutral 
rights. He thus briefly announces the doctrine: ‘* The exercise of 
due diligence comprises implicitly proper vigilance and the proper 
initiative with the design and for the purpose of discovering and 
preventing every violation of proper neutrality. A belligerent has 
neither the duty nor the right to exercise surveillance, nor to insti- 
tute police measures (de faire la police) in a neutral state in place 
of the national authorities.” 

The statement of Count Sclopis is perhaps the most important 
of any, as his theory of due diligence has found an expression in 
the terms of the final official act. His fundamental position is 
that as different degrees of care are required of various persons in 
private life, so different degrees of diligence are required of the 
neutral according to the nature of any particular war, and the ante- 
cedents or circumstances of the belligerents. This doctrine had 
been suggested in the American “ case.” We cannot follow him in 
his long discussion of this topic. He places himself on analogies 
existing in familiar rules of the municipal law respecting care and 
negligence. It seems to us that his argument is clear, convinc- 
ing, unanswerable ; and that his conclusion is practical, —it is in 
fact the very one at which English and American courts have ar- 
rived in applying to varying facts the penalties of negligence. 

The statement of Sir Alexander Cockburn is of enormous length. 
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It reviews the whole controversy, and all the topics alluded to in the 
American case. It is of course able, but it is a document utterly 
opposed to the common conceptions of the judicial function. The 
impetuosity, the partisanship which lawfully belong to the counsel, 
have here been transferred to the judge, while the calm impartiality of 
the judge was exhibited by the counsel. The paper abounds in bitter 
remarks ; it attacks the United States with unsparing vehemence; 
it deals out its sarcasm at the American counsel and government 
officials, and even at its author’s fellow arbitrators ; it adopts wholly 
the British theory of neutral obligations and of due diligence; it 
pronounces in favor of liability in respect of the Alabama, not on 
account of any remissness or delay of the ministry, but simply 
because the commissioners of customs, when advised of the facts 
by the collector on the 22d or 23d, failed to seize the vessel. After 
quoting from the argument of Mr. Evarts and Mr. Cushing passages 
in regard to the duty of a neutral to act notwithstanding the local 
laws and constitutional limitations, the substance of which we have 
already given, Sir Alexander Cockburn allows himself to use in 
reference thereto the following language: ‘‘ The imagination of the 
writer must have been singularly lively, while his conscience must 
have slept, who could venture to put on paper these passages.” 
His whole argument in answer to the positions of the American 
counsel is a striking example of reasoning in a circle. It assumes 
that the International Law imposed no liability in respect of the 
building the cruisers in question; therefore the case fell wholly 
within the provisions of the municipal law. But the British offi- 
cials completely performed all that was demanded of them by the 
municipal law, and therefore all international obligations were ful- 
filled, and no international liability was incurred. This well 
deserves to be placed in treatises upon logic as an illustration of the 
familiar fallacy. But Sir Alexander deals out his wrath with im- 
partiality as well as with vigor. His sneers at the British gov- 
ernment and high commissioners for agreeing to the treaty are 
as pointed and bitter as his sneers at M. Staempfli or his outbursts 
upon Mr. Evarts and Mr. Cushing. It is not surprising that Mr. 
Lowe has publicly denounced the Lord Chief Justice’s whole pro- 
ceeding, nor that Earl Russell has issued a pamphlet of praise and 
congratulation. 

V. The relations of this decision and its principles with the pub- 
lic law of the United States. 
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The decision has been made, the victory has been announced, 
the paans have been sung, and we may properly inquire into the 
nature of the result. Is it wholly a triumph? Is the good un- 
mixed with evil? Have the present benefits any corresponding 
burdens ? Has the International Law been amended in the interests 
of equality, civilization, progress? We shall briefly answer these 
inquiries rather by suggestions than by the elaborate and careful 
discussion which the subject demands. What has the United States 
actually gained? As a practical gain it has become, as trustee, en- 
titled to $15,500,000, which will in part compensate for the private 
losses of citizens engaged in commerce. As a sentimental gain, it 
has received the expression of regret which may stand for an apology. 
In respect te this pecuniary award, the result is exactly what was 
contemplated, and would undoubtedly have been reached by the 
Johnson-Clarendon convention. That unlucky treaty was igno- 
miniously rejected because it provided solely for the claims and 
losses of private citizens. The treaty of Washington, with its 
elaborate rules and its attractive machinery of an international 
court, has accomplished exactly the same thing, no more, no less. 
The commissioners and arbitrators provided for by the earlier con- 
vention would doubtless have worked more quietly; their sittings 
would not have been surrounded with the éclat which accompanied 
the tribunal at Geneva; but there is no reason to suppose that 
they would have decided differently or have awarded less. Our 
case and contention embraced all the demands which Mr. Sumner 
had urged with so much elaborateness, — the demands for national 
expenditures, for prolonging the war, for premature recognition of 
belligerency, —demands which could only be satisfied by hundreds 
of millions. These were all swept away by the tribunal, and the 
matter was reduced to the plain and simple award contemplated 
by the former negotiation. We thus obtain a sum of money which 
the Johnson-Clarendon convention would have given us, and an 
expression of regret which it did not give us. 

But there is another side of this picture. The American com- 
missioners and State Department insisted that the Treaty of 
Washington should contain the rules and principles by which the 
arbitrators were to be guided. These rules we declare to be of 
universal obligation. It turns out that they were utterly unneces- 
sary ; the same award would have been given without them. These 
rules, which were at the time, and perhaps are now, looked upon as 
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the peculiar triumph of American diplomacy, are in fact a burden, 
a grievous and unnecessary burden upon us, which will some time 
be intolerable. Granting that the International Law was in accord- 
ance with the spirit of these rules, it was still somewhat undefined, 
elastic, accommodating itself to cireumstances and changes of situ- 
ation; the rules have cast these principles into the rigid, sharply 
cut form of positive legislation. The former doctrines were the 
common law, with all its peculiar capabilities of form; the rules 
are the statute law, which can never yield to special considerations 
of equity. But more than this: The contention on the part of the 
United States, and the decision of the tribunal in accordance there- 
with, puts forward with marked prominence the doctrine that the 
International Law does not concern itself with governmental or 
constitutional forms, limitations, or checks. A nation is obliged 
by its mandates, no matter what are the formal powers and functions 
of the government. From this principle we cannot in future escape. 
We are estopped to deny or evade it. We shall be held to it by 
other nations with firm persistence. The effect of all this upon 
our constitutional law, upon the powers of the President and of the 
Congress, cannot now be fully stated, although they may be easily 
fureseen. Executive and legislative powers hitherto undreamed of 
lie potentially within this decision; and the future and necessary 
exercise of these powers will certainly awaken internal political 
conflicts compared with which those that have formerly raged were 
petty disputes. The principle formulated by the Geneva decision 
may some time work a revolution in our constitutional government. 
No nation in the civilized world is so peculiarly exposed to the 
burden of these rules as the United States. Our people are always 
eager to take sides and to engage in other national wars; our sea- 
coast is fitted for the clandestine escape of cruisers. The “ due 
diligence” which we have gained will some time require of us a 
police system and methods of repression which will be tantamount 
to martial law. Nothing was ever done in the public history of 
the country so opposed to our plainest and best interests. The 
United States has been and must be a neutral nation. It had been, 
up to 1861, the acknowledged champion of neutral rights. Its 
wise, far-sighted, and equitable statesmanship had uniformly pur- 
sued the one consistent policy. It is simply amazing, it is nothing 
but madness, that the authorities of the present day should turn 
their backs upon all this bright history, and eagerly bind fetters 
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upon the future activities of their country. More than this: In 
limiting the rights of neutrals and augmenting the rights of bel- 
ligerents, a grave injury is done to the cause of civilization and of 
humanity. The trade in arms and other contraband of war is in 
every sense just, equitable, humane. Destroy this trade during 
actual warfare, and there are left but two alternatives. Every 
state, to maintain its position against aggressive neighbors, must 
prepare and keep on foot vast armaments in time of peace, thus 
increasing the burdens of taxation; or every weaker state must 
go to the wall. It seems to us demonstrable that the tendencies of 
modern theorists, and the tendencies which have found an expres- 
sion in the decision at Geneva, are in the interests of absolutism, 
of enormously powerful states, of immense standing armies, of 
military power. That the United States should in a few years 
have become so drunk with military excitement and success as to 
labor for such a consummation is simply marvellous. We cannot 
refrain from saying that in all the results of the arbitration the 
policy of Mr. Seward has been completely vindicated. The good 
for which he labored has been exactly gained; the burden laid on 
us was none of his contriving. Some time the people of the United 
States will come to recognize Mr. Seward’s wise, far-sighted, equi- 
table statesmanship and diplomatic skill, and to deplore their 
loss. 

It is a favorite theme of amicable theorists that a new era has 
commenced in the foreign relations of states; that the arbitration 
has been inaugurated as the means of settling all international dis- 
putes ; that war as a public sanction will be among the things of 
the past; that a general condition of peace, good-will, amity, has 
commenced. There is nothing in the facts of this whole transac- 
tion to justify any such broad anticipations. In the midst of all 
the gushing eloquence which has been poured over the subject both 
in Europe and in America, a candid and common-sense study of 
the situation may be profitable. What has been accomplished ? 
It is true that a cause of war between Great Britain and the United 
States has been removed; neither nation could now commence 
hostilities on account of any matter submitted to the arbitration, 
without shocking the moral sense of Christendom. But we deny 
that a condition of kindliness and amity between the two peoples 
has been produced ; indeed the exact contrary is the truth. There 
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have been general phrases in the treaty and in diplomatic corre. 
spondence, but the forensic controversy itself has, as was inevitable, 
awakened bitter and perhaps implacable sentiments in both the 
litigant parties. Have the American newspapers contained one 
kindly expression towards Great Britain, or the British papers 
towards America? Sir Alexander Cockburn’s long opinion, in 
which he vainly struggles to repress his indignation and dis- 
dain into the forms of decorum, is the index of English convie- 
tion and sentiment. We believe that this arbitration has left the 
two nations more ready for war, upon any substantial pretext, 
than they had been at any previous time since the close of the 
insurrection. 

Passing to the general question: Is there any prospect or even 
hope that arbitrations will take the place of war? An Italian pro- 
fessor, — Pierantoni, — in anticipation of such a millennium, has 
published a learned pamphlet in which he lays down a complete 
code of rules for the conduct of international arbitrations, and pro- 
nounces upon their jurisdiction as though they had already been 
established by the common consent of mankind. Our views on this 
subject must be stated without comment or illustration. Arbitra- 
tions, concerning any important matters at least, will generally be 
confined to states which do not maintain large armies, and in 
which war would interrupt and break up the normal condition of 
society. As the modern tendency is for powerful states to grow 
more powerful, and to support their pre-eminence by enormous 
armaments, it is probable that arbitrations will be less frequent 
than they have hitherto been. No independent state will ever 
submit to arbitration an issue which involves a question of national 
or governmental honor. The ministry which should have consented 
to refer the Queen’s proclamation of neutrality to a possible con- 
demnation by arbitrators would not have lived an hour. No state 
will ever submit to arbitration an issue which involves national 
ambition, or aggrandizement, or schemes of territorial acquisition. 
When France shall demand the restoration of Alsace, and Prussia 
shall propose to refer the controversy to the peaceful award of 
arbitrators, then the world may know that wars have ceased and 
the millennium has arrived. Finally, international arbitrations 
will be confined in the future, as they have practically been in the 
past, to matters which do not involve considerations of govern- 
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mental or national policy, and which in all essential elements are 
analogous to the common controversies of the municipal courts. 
The award made by the Geneva Tribunal compensating American 
ship-owners and shippers for their private losses, and that just 
made by the Emperor of Germany defining the ownership of San 
Juan Island, are illustrative examples. 
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THE RIGHTS OF ASSIGNMENT AND UNDERLEASE. 


A LEASE for years is at once an estate and a contract. From this 
twofold nature are derived distinct rights in the hands of the lessee, 
and also arise some difficult questions, particularly in the topic we 
propose to discuss; but that the term created by a lease is an 
estate is now settled beyond dispute,’ although it may not be 
included in the term “ real estate,’ when broadly used in statutory 
enactments. It was not so in the early days of the common 
law ;° in fact, until the special writ of covenant was given, a 
lease was not even a binding contract, amounting rather to a 
revocable license than an estate; and when, by the successive 
enactments of the writs quare ejecit infra terminum, in the reign 
of Hen. IIL, and ejectione firme, 44 Edw. III., the contract 
was made effective, this element predominated, and the rights of 
the lessee were held rather to lie in contract than to constitute a 
vested title. Accordingly we find it laid down by Lord Coke that 
a freehold conditioned to be void could, as it began by entry, only 
be avoided by a re-entry ; but a lease lying in contract was by a 
similar condition ended at once and without entry, —a difference, 
as we shall later see, hardly yet quite eradicated. In the Rev. Code 
of Georgia, §§ 2247, 2253,° the attempt is made to sever these two 
relations of contract and estate in a lease, with what success the 
case referred to will illustrate. 

From a want of apprehension of this twofold character, erroneous 
views in regard to the lessee’s rights of disposal over his term have 
been very generally prevalent, at times invading even the bar and 
the bench. This without doubt arises mainly from the complex 
nature of a lease and the many details of the relation it creates. It 
is a fact hardly appreciated by the profession, and not at all by the 
public, that, so far from being a simple instrument, a lease is a 


1 Smith, Landl. & T. 279; 1 Washb. R. P. 886; Olendorf v. Cook, 1 Lansing, 87; 
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2 Tone v. Brace, 8 Paige, 597. 3 Smith, Landl. & T. 8. 
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much more difficult one than a deed, since, while it concerns less 
amounts of money and makes no absolute transfer, it yet contem- 
plates not only a retransfer but a continuous relation, with corres 
ponding mutual rights and duties during its entire period. Hence 
the course of decision on this branch of the law has been a continual 
surprise upon parties to demises because of “ the ignorance generally 
prevailing in the country of the legal effect of covenants in leases,” 
&c., whereby “ people are surprised into contracts which neither 
party intended when the instrument was executed.” 

An attempt to define clearly the lessee’s rights of disposal of 
his term, and the operative effect of restrictive words contained in 
his lease becomes of great and increasing importance in view of the 
noticeable fact that rules in regard to the value of leases, at once 
sounder in point of law and better accommodated to the needs of a 
growing business community, are beginning to prevail even in states 
where the technical rule, derived from conveyances in fee, had 
seemed ineradicably fixed. With the rapid development of business 
facilities in large cities, a lease, which at its inception was barely 
worth the rent which formed its consideration, may, in a few years, 
command a large bonus as its market value increases beyond its 
rental. In Massachusetts the rule in conveyances in fee has always 
been that the measure of damages should be the market value at the 
time of eviction, whether that were by the direct act of the grantor 
or by paramount title.? Of course, in regard to leases the argu- 
ment is even stronger, and the measure of their value or of the 
damages on eviction has been the same ;* and any element of value 
may be shown, — thus, assignability.*| And the same rule has pre- 
vailed in Connecticut, Vermont,® and Maine.’ 

In New York, however, as well as in a majority of the states, a 
different standard has been adopted in regard to conveyances in 
fee, and only the consideration paid has been allowed to be recoy- 
ered,’ unless where the title fails by the grantor’s fraud or overt 


1 Per Parker, C. J., Phillips v. Stevens, 16 Mass. 238, a case which will afford an 
excellent illustration of the comment thus made. 

2 Gore v. Brazier, 3 Mass. 523. 3 Dexter v. Manley, 4 Cush. 14. 

4 Rice v. Baker, 2 Allen, 411. 

5 Horsford v. Wright, Kirby, 8; Sterling v. Peet, 14 Conn. 245. 

6 Park v. Bates, 12 Vt. 387. 

7 Cushman vy. Blanchard, 2 Green|. 268. 

8 Kelly v. Dutch Church, 2 Hill, 116; Rawle, Cov. Title, 325-331, where the states 
are fully enumerated. 
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act.! And an equity has been supposed to exist that in case of an 
eviction by paramount title the loss shall be divided, and as the 
grantor loses the consideration, the grantee shall receive no com. 
pensation for his improvements ; as it is considered a hardship to 
subject the grantor to repay the highly enhanced value which the 
estate may have at a period long after the grant. The same rule 
has been applied to leases for years, but it will be apparent that a 
very different state of facts exists with them. Their duration is 
limited, and the increased value above the rent cannot be so dis 
proportionately large as to justify the application of the ex incon. 
venienti principle, and to shift the responsibility for the defect in 
any part from the lessor who has warranted his title, to the lessee, 
from any equitable notion of dividing the loss, especially as the 
damages sought are the annual, and not, as in conveyances in fee, 
the absolute value of the land. 

Indeed the rule, even as applied to such conveyances, seems, so 
far at least as authority goes, to be founded on a misconception. It 
has been supposed that the law in England justified the course of 
decision in New York, and Flureau v. Thornhill? is relied on. But 
the only point there decided was that on a mere failure to make 
title, without fault of the grantor, and before entry by the grantee, 
the latter should recover only the deposit money and interest, not 
the profits he might have made from his contract. But the principle 
announced in Robinson v. Harman; by Baron Parke, that “ where 
a party sustains a Joss by reason of a breach of contract he is, so far 
as money can do it, to be placed in the same situation with respect 
to damages as if the contract had been performed,” — a rule which 
seems to need nothing more than its statement to command assent,— 
is clearly adopted in England ; and whenever the grantee has actually 
entered into possession, he is to receive the market value of his 
premises on eviction by paramount title ;* and the rule of Flureau — 
v. Thornhill is regarded as an exception and not to be extended. 
The case of Robinson vy. Harman is approved in Engel v. Fitch} 

In the cases of Pumpelly v. Phelps,’ and Mack v. Patchin,' the 
injustice of the old rule is recognized, though the facts did not call 
for its reversal, and the late English cases are referred to with appro- 


' See Mack v. Patchin, 42 N. Y. 167, 172. 

22 W. BI. 1078. § 1 Exch. 850, 855. 

4 Locke v. Furze, L. R. 1 C. P. 441. 

5 L. R. 3 Q. B. 314. 6 40 N. Y. 59. 7 42 N. Y. 167 
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bation. In Burr v. Stenton,' a lessee of a mortgagor was denied 
recovery from the mortgagee of a proportionate share of the surplus 
upon a foreclosure sale. The decision was, however, put by all the 
judges but two, on the fact that the lease contained only a limited 
and personal covenant of quiet enjoyment, and the old rule was relied 
on by only those two judges. But in Clarkson v. Skidmore, where 
no such limited covenant existed, the lessee was allowed the market 
value of his term out of such surplus. This decision can rest 
on no other ground than the right of the lessee to be reimbursed 
the market value of his term on eviction by paramount title, for the 
defect of title was equally known to him as to his lessor, and the 
court held the lessor precluded by his covenant of quiet enjoyment 
from insisting on any diminution of the lessee’s interest. 

Of course it is admitted on all hands, although some broad state- 
ments in text-books might seem to imply the reverse,’ that where 
the tenant’s enjoyment is interfered with by the act or fault of the 
lessor himself, the recovery shall be of the full or market value of 
the term.* 

Such being the value of the term to its owner, and the measure 
of damages if he is deprived of it, we return to our proposed inquiry, 
What are the limits to his disposal of it? and it seems directly to fol- 
low from its nature as an estate of which he is the purchaser that he 
may, in the absence of any restrictive words of covenant or condition, 
assign or underlet it, that is, sell it in whole or in part, as freely 
as may the owner of any other chattel. And it seems as directly 
to result from its other quality, viz., of a contract, that he cannot 
transfer this without the lessor’s assent. Hence of the double priv- 
ity with the lessor, of contract and estate, with which he was in- 
vested by the demise, the former never leaves him while the orig- 
inal contract remains ; but the latter follows the estate, and at once 
attaches to the assignee into whose hands the term is transferred. 

In regard to the latter, it is probably as little generally understood 
in the community as are most of the relative rights and duties of 
landlord and tenant, that the tenant is not relieved of his express 


1 43 N. Y. 462. 2 46 N. Y. 297. 

3 See Taylor, Landl. & T. § 488. 

* Ricketts v. Lostetter, 19 Ind. 125; Chatterton v. For, 5 Duer, 64; Mack v. Patchin, 
42. N. Y. 167, 172; Trull v. Granger, 4 Seld. 115. 

5 Garner v. Byard, 23 Ga. 289; Smith, Landl. & T. 279; 1 Washb R. P. 
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engagements in the lease by an assignment even with the lessor’s 
assent.! For the rule, though simple, does not seem to commend 
itself to the common mind ; and the courts even in our own state 
have done much to increase the confusion by ambiguous expres 
sions. Thus, in Patten v. Deshon,? in the course of his very able 
and comprehensive judgment, Shaw, C. J., says, “ The first lessee 
notwithstanding the assignment remains liable for the rent in virtue 
of his express covenants if the lessor elects so to hold him, in which 
case he will be entitled to the rent from the assignees. But if the 
original lessor assents to the assignment — and proof of his receiy- 
ing rent from the assignee will be deemed evidence of such assent 
— he has no longer any right of action against the original lessee,” 
which is certainly not law; and the learned judge must for the 
moment have forgotten the language of the leading case of Thursby 
v. Plant; “If the lessee assign over his term, and the lessor accept 
of the assignee as his tenant, now the lessor cannot have an action 
of debt for the rent against the first lessee, &c., but yet in such 
case the lessor after his own acceptance shall maintain an action of 
covenant.” In Way v. Reed,‘ after laying down the correct rule of 
the lessee’s continued liability after assignment and acceptance of 
rent from the assignee, the court refer to the above dictum in Patten 
v. Deshon as if sound law; and yet it is expressly contradicted by 
the careful language of Bigelow, C. J., just preceding. Doubt 
less,” says that exact judge, ‘it is competent for a lessor to enter 
into such stipulations with an assignee as to accept him as sole 
tenant, and to absolve the original lessee from his contracts. 
But an intent to create a new contract and to annul the lease 
must be clearly shown.” In other words, nothing short of a sur- 
render in fact or in law will relieve the lessee ; and as this arises 
only on a new contract supplanting the old one, any evidence 
tending to show the continuance of the old contract is directly 
opposed thereto; and of this character are any agreements with the 
assignee to pay the rent and perform the covenants of the old lease. 
It is therefore merely a confusion of terms to talk of acceptance of 
the assignee as tenant as replacing the lessee, for in so far as he is 
tenant by being assignee he continues the lease and the liability of 


| Way v. Reed, 6 Allen, 364, 368; Wall v. Hinds, 4 Gray, 256, 266; Auriol v. 
Mills, 4'T. R. 94; Kunckle v. Wynick, 1 Dall. 805. 


2 1 Gray, 325, 380. ® 1 Saund. 240. * 6 Allen, 364, 369. 
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the lessee. The distinction is exactly the same as exists between 
an assignment and a discharge of a mortgage. 

But while the lessee does not divest himself of his contract lia- 
bilities by assignment, he may, unless restricted by covenant or 
condition, the effect of which we shall examine hereafter, transfer 
his privity of estate, and that without the lessor’s assent, for this 
privity inevitably follows any legal transfer of the term. Much 
confusion has been produced in text-books and cases by not keeping 
this distinction between the privity of estate and contract clear, and 
it is often laid down that the lessee cannot without his lessor’s 
assent transfer the former privity, and will still be held on his implied 
covenants.!_ But this proposition is not borne out by authority. 
The distinction was clearly stated in Walker’s Case,? and the privity 
of estate was admitted to pass by the assignment. It was, however, 
held that the lessee was still liable in debt for rent until the as- 
signee was accepted by the lessor by receiving rent or other acqui- 
escence. The converse of this case was Marsh v. Brace? where 
debt was held not to lie against the lessee after such receipt of rent. 
So, in Wadham v. Marlowe, the same was held to be law; and 
in Shine v. Dillon, debt for use and occupation was on like grounds 
held to lie against the lessee. But debt for rent against a lessee 
does not go on the privity of estate, but of contract, and the venue 
is transitory and not local.6 As, however, it rests upon enjoyment 
as well as contract,’ it does not of course lie against the lessee 
when that enjoyment is had by the assignee with the lessor’s assent. 
The lessor may, on the other hand, at any time have debt against 
the assignee, but this is not on the transferred contract of the 
lessee, but on the privity of estate which passed by the assignment. 
This is evident, because the venue in this action is local. 

It seems to follow clearly as a consequence that with the privity 
of estate there pass to the unaccepted assignee all covenants prop- 
erly annexed to his estate. In the quite recent case of Elliott 
v. Johnson,’ which was an action by an assignee of the lessee 
against a lessor on his covenant to value the improvements at 
the end of the holding; and the defence was that the lessor had 


1 Taylor, Landl. & T. § 488. 

2 3 Coke, 24. 8 Cro. Jac. 334. 

* 8 East, 314, n. 5 1 Ir. Rep. Com. Law, 277. 
® Thursby v. Plant, 1 Wms. Saund. 240, n. (a). 

1 Wadham v. Marlowe, 8 East, 815. ® 8B. &S. 88. 
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never assented to the assignment; the decision, after some doubts 
and broader dicta, was put by two of the three justices simply on the 
ground that the covenant did not run with the land, and so did not 
pass to the plaintiff. Shee, J., however, held that the covenant 
ran, and seemed to think the lessee unable to assign because the 
lease contained a covenant and condition not to assign. If we 
assume, as we think we shall clearly establish later, that no inea- 
pacity was created by these engagements per se and unenforced 
against the assignee, the question arises whether the unaccepted 
assignee may enforce covenants annexed to the estate of which he 
is possessed, and we have no doubt he may. That the estate is 
vested in him, notwithstanding the lessor’s non-concurrence, is 
clear, as well as that a privity of estate has arisen with that lessor! 
And it seems impossible, while conceding to the assignee the right 
of enjoyment of that estate, to deny him the rights which are by 
intendment of law indissolubly annexed thereto. It would, more- 
over, in practice be very difficult if not impossible to draw the line 
between mere enjoyment of the assigned premises and power to 
enforce either the lessor’s stipulations for the immunity of that 
enjoyment, such as the covenant of warranty, or for the condition 
of the premises enjoyed, as his covenant to repair. 

What effect, then, in regard to the lessee’s alienation, is to be 
given to the restrictions imposed upon him by covenant or condition? 
The terms of the covenants usually are that the lessee or his assigns 
will not “assign,” “ underlet,” or “ permit any other person to 
occupy or improve” the demised premises without the lessor’s 
assent, which is generally to be in writing. To these covenants 
are frequently superadded a condition of re-entry or avoidance upon 
breach. The rights under these covenants and conditions respec- 
tively are generically distinct ; the covenants looking only to dam- — 
ages upon their breach, the conditions to repossession, being strictly 
proceedings in rem. But bearing this radical difference in mind, 
as the subject-matter to which they relate, and the restricting terms 
employed are the same, we shall first consider these, and endeavor 
to ascertain the limitations of the obligations referred to, before 
proceeding to consider their enforcement; and we think it will be 
clear as a general proposition that these several stipulations are 
entirely distinct, and a breach of one no infraction of the covenant 
or condition against either of the others. In considering their 


1 Walker’s Case, supra. 
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respective subject-matter we find the boundaries of an assignment 
and sublease are theoretically easily definable ; the former being a 
disposal of the lessee’s whole interest either in the whole or a part 
of the premises, the latter an alienation for any less period. Mere 
reservation of rent or re-entry, however, does not make a lease if 
the whole interest has been parted with; and a difficult question 
has arisen in respect of that anomalous class of instruments which 
purport to be demises, but transfer an interest for the lessee’s whole 
term. A brief review of the cases will, however, sufficiently show 
that in spite of some early and later cases, the instruments in 
question are assignments, at least guoad the lessor, and within 
the covenant against assigning. In Poulteney v. Holmes! sucha 
transfer was held a lease, as it would have been void as an assign- 
meut; but in Hicks v. Downing,? the right of distraint was denied 
to attach on such a demise, and although other remedies for rent or 
possession were allowed, such as debt or covenant ;* or even eject- 
ment on the demise;* or summary process;° or re-entry for 
breach ;® yet the peculiarly distinguishing characteristics of a 
demise, viz., right to distrain and tenure, have been consistently 
denied,’ and the term returning to the lessor from such sublessee 
has been held to merge for want of a reversion in the lessee.* It is 
true that the right to maintain summary process, or use and occupa- 
tion, involves the relation of landlord and tenant; but in the case of 
Shumway v. Collins, supra, the attention of the court was not drawn 
to the point that the demise was of the entire term (a similar over- 
sight occurred in Patten v. Deshon), while the case of Pollock v. 
Stacy,® in which use and occupation was held to lie, was doubted 
in Barrett v. Rolph,” and overruled in Beardman y. Wilson! Even, 


1 Stra. 405. 2 1 Ld. Raym. 99. 

3 Ards v. Watkin, Cro. El. 637, 651; Baker v. Gostling, 1 B. N. C.19; Preece v. 
Corrie, 5 Bing. 24; Demarest v. Willard, 8 Cow. 206; Patten vy. Deshon, 1 Gray, 325; 
Wallace v. Harmstad, 44 Pa. St. 492; Williams v. Hayward, 1 Ellis & E. 1040; Willard 
v. Tillman, 2 Hill, 274. 

4 Tyler v. Heidorn, 46 Barb. 489; Van Rensellaer v. Hays, 19 N. ¥. 68; Same v. 
Slingerland, 26 ib. 580; Same v. Read, ib. 576. 

5 Shumway v. Collins, 6 Gray, 227; Blumenberg v. Myers, 32 Cal. 93. See Prescott 
v. Kyle, 103 Mass. 381. 6 Doe v. Bateman, 2 B. & A. 168. 

7 Parmenter v. Webber, 8 Taunt. 593; Preece v. Corrie, 5 Bing. 24; Pluck v. Digges, 
6 Bligh, n. s. 31; Langford v. Selmes, 8 Kay & J. 220; Ragsdale v. Estis, 8 Rich. 429; 
Prescott v. Deforest, 16 Johns. 159. 

8 Shepard v. Spaulding, 4 Metc. 416; Smiley v. Van Winkle, 6 Cal. 606. 

99 Q. B. 1083. 10 14M. & W. 348. L. R.4 C. B. 57. 
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however, if the relation of landlord and tenant existed between the 
lessee and such sublessee quoad rights expressly contracted for, it is 
clear that as to all others the relation was transferred to the original 
lessor, and the sublessee was an assignee, and so in direct privity 
with him; and this was decisively determined in Wollaston v. Hake- 
will! It was accordingly held in Greenaway v. Adams? that a 
covenant not to “ set, let, or demise for the whole or any part of the 
term,” barred an assignment as well as a sublease ; and this is cited 
with approval in the very recent and elaborately considered case of 
Field v. Mills.8 

That a covenant against assigning will not bar or be broken by 
an underletting, was decided in Crusoe v. Bugby,* and this has 
been followed and adopted in all subsequent cases.° But the con- 
verse of this has not been until recently settled ; indeed, the reverse 
proposition has repeatedly in leading text-books been stated to be 
law.® The learned writers cited rely wholly upon the case of Green- 
away v. Adams, cited supra, in which, while correctly decided on the 
principle and under the language there stated, the general principle 
was also enunciated that a covenant not to underlet barred an 
assignment, because “it would be strange if a lessor should restrain 
a partial but not a total alienation.” And this had weight so far 
that the court of New Jersey, in Den vy. Post,’ declared this to be 
the sounder doctrine. But this doctrine was, in Lynde v. Hough$ 
denied to be law,® and in the case of Field v. Mills,” after a full 
examination, was clearly shown to be unsound, and Den v. Post 
distinguished or overruled. 

Apart from this decisive weight of authority — two decisions by 
able tribunals, as against an obiter dictum and an overruled case — 
the point is equally clear in principle. Two considerations are 
decisive ; first, that it is not strange but natural that a lessor should 
restrict underletting and not assignment, as the former alienates 
the premises, without giving him any recourse upon the alienee, 
the latter affords him the responsibility not only of the lessee but 
of the assignee also, with whom he comes in privity at his election ; 


1 3 Scott, N. R. 616. 2 12 Ves. 395. 

8 33.N. J. 254. 42 W. BI. 766. 

5 See Jackson v. Silvernail, 15 Johns. 278 ; Jackson v. Harrison, 17 ib. 66; Hargrave 
vy. King, 5 Ired. Eq. 430. 

6 Woodf. Landl. & T. (9th ed.) 553; Platt, Cov. 408, &. 

7 1 Dutch. 285. 8 27 Barb. 415. 

9 See also Taylor, Landl. & T. (5th ed.) § 403, n. 4. 10 33 N. J. 254. 
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and second, that there is no reason whatever to give the words of 
the lessee’s covenant any other than their literal force, and to adopt 
the same construction as is applied to the converse case, from the 
leading case of Crusoe v. Bughy to the present day. 

This case, reported also in 3 Wils. 234, was ejectment for breach 
of condition * not to assign, transfer, or set over, or otherwise do 
or put away this indenture or the premises demised, or any part 
thereof,” &c., it being claimed that the terms of this condition were 
broken by an underlease. But the court held these words no bar 
to subletting, and that these and like conditions were to be strictly 
construed, saying, “ The courts have always held a strict hand over 
these conditions for defeating leases. Very easy modes have 
always been countenanced for putting an end to them. The lessor 
if he pleased might certainly have provided against a change of 
occupancy as well as against an assignment, but he has not done so 
by words which admit of no other meaning.” 

From the rule of strict construction here emphatically applied 
there has since been no departure, the dictum of Greenaway v. 
Adams having been as distinctly repudiated by authority as it has 
been shown unfounded in principle. Where, however, the words 
employed cannot but apply to both of these covenants they will 
doubtless so be construed, and such are the cases of Roe v. Harrison} 
and Doe v. Worsley? 

In Massachusetts the courts have been far from clear in their use 
of terms in treating of these two covenants, and it might be sup- 
posed from a cursory perusal of the cases that the court recognized 
no difference between them. A closer examination will. however, 
show that the error of the court, if any, has been one of inadver- 
tence, not of intention. Thus, in Blake v. Sanderson, the assignee 
of a lessee attempted to resist payment of the rent on the ground 
that the lessee was prohibited from assigning by a covenant not to 
“lease, underlet, or permit to occupy or improve.”’ But the court 
held that after entering under the assignment he was estopped to 
deny the lessee’s power to assign, neither apparently noticing the 
form of the covenant, to which the defence was wholly inapplicable, 
nor that a covenant without a condition could be no bar to his 
assignment. As to this last point it is, however, not improbable 
that the lease contained such a condition, but that the reporter has 


127. R. 425. 2 1 Camp. 20. 3 1 Gray, 382. 
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omitted to mention it. In Shumway v. Collins, a like covenant, 
with a condition superadded, also existed, and there, the assignees 
of the lessee bringing summary process against one to whom the 
lessee had previously demised for his whole term, and insisting 
that this demise was void because contrary to the terms of the 
condition of the lease, were held concluded because the assign- 
ment to them was open to the same objection. Here again neither 
the terms of the covenant nor the fact that these had no applica- 
bility to the plaintiffs was adverted to, and the court seem also to 
have overlooked the fact that the demise was really an assignment, 
being for the tenant’s whole term, and so not within the covenant. 
So, in Way v. Reed? the defendant, a surety on a lease, setting 
up the untenable defence which we commented on above that an 
assignment assented to by the lessor was a surrender and discharged 
him, the court take the equally untenable’ position that the assent 
of the lessor was required to the assignment because the lessee was 
not to “ underlease,” &c., without such assent. A similar criticism 
applies to Shattuck v. Lovejoy,? and Bemis v. Wilder. The former 
of these cases was use and occupation by a lessor against a sublessee 
of the assignee of the lease. It was properly held not to lie for 
want of privity, and that until the lessor entered for breach of con- 
dition against assigning, he could only look to the lessee or his 
assignee for rent. The covenant, however, was only against 
“ leasing, underletting,” &c., and gave no right to such a re-entry. 
The latter case was a summary proceeding brought against a lessee 
by the grantee of his assignees in insolvency to recover possession, 
and it was correctly held that he could not avail himself of his own 
breach of covenant to defeat the recovery; but the court do not 
notice that his covenant was only against underletting. It is 
obvious, therefore, that in every case the decision was sound, and 
that the apparent dictuwr in regard to the shape of the covenant 
was a harmless oversight. 

While it may be regarded as settled, therefore, that the covenants 
against “ underletting” and “ assigning” are wholly independent, 
and neither a bar to the other, considerations of a similar tharacter 
apply, though not quite with equal force, to the other restrictive 
words, “ shall not permit any other person to occupy or improve” 
the premises demised. In Crusoe v. Bugby, above cited, while the 


1 6 Gray, 227. 2 6 Allen, 364, 370. 
8 8 Gray, 204. 4 100 Mass. 446. 
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rule of strict construction is clearly laid down, a “ change of occu- 
pancy”’ is at the same time expressly mentioned as distinct from 
an assignment; and it is but a reasonable application of the rule of 
strict construction to hold that these words have also no relevancy 
to an underlease. The natural mcaning of a “ permission” to 
occupy certainly does not include an alienation by an express 
demise any more than an assignment, but relates properly to occu- 
pancy under something in the nature of a license, to which, and to 
which only, the words are apt. For it is absurd to say that an 
occupancy is ‘ permitted” or “ suffered”? when, by an assignment 
or underlease, the assignee or subtenant has a perfect title to the 
premises for the term granted, complete against all the world, and 
at the sufferance or permission of no one. To this may be added 
the consideration of the meaning that the words have from their 
context; the mention of “ assigning” or “ underletting”’ expressly, 
in the shape of the covenant almost universally employed, excluding 
by direct implication any such force from attaching to the words 
in question, even when one or both of the former covenants are 
wanting. <A “ permission to occupy” being therefore an entirely 
distinct thing from a lease or assignment, the argument that either 
of these last is prohibited by a prohibition of the fofmer can, as a 
permissive occupancy is as distinct from a lease as that is from an 
assignment, rest only on the exploded dictum of Greenaway v. 
Adams, which is ably answered by the court in Field v. Mills, above 
cited, in the following language: “ The usual rule of construction, 
and one that cannot be too sedulously guarded, is that the inten- 
tions of the parties to contracts must be gathered from the language 
used by them. . . . Now, an underletting is an entirely distinet 
thing from an assignment, and if by construction the one is held to 
embrace the other, it certainly must be by the application of a 
principle entirely anomalous. The rule thus introduced would 
seem to be this: if by the use of clear terms the doing of a certain 
thing is prohibited, and if, in consequence thereof, it seems very 
strange that something else was not likewise prohibited, that in 
such case we are to regard the latter act as within the prohibition. 
The admission of such a rule would seem to unsettle the entire 
system regulating the construction of contracts.” 

The distinction we are insisting upon requires a word in relation 
to the action of use and occupation. The frequent description of 
or reference to this action as an equitable remedy lying where an 
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express action for rent cannot be maintained, a quantum meruit 
applicable to all cases of permissive use of land is very likely to 
mislead and to be regarded as bearing adversely upon that distine- 
tion. But, properly speaking, this action has no relevancy to the 
kind of permissive occupation to which the covenant in question 
applies, as it never lies except where the relation of landlord and ten- 
ant exists ; and though it has been applied even by respectable courts 
in cases where no such relation was contemplated or could properly 
be implied,! yet these cases put the maintenance of the action on that 
relation, and it is only in improperly implying it to exist that they 
are clearly contrary to the weight of authority.? Indeed, this action, 
as we have noticed at some length ‘heretofore, is by no means a 
mere quantum meruit, but rather of the nature of a common count 
proper, lying whenever a contract of occupancy, even express, if 
not under seal, “ has been so far performed that nothing but a duty 
to pay money remains.” Whereas, in the class of occupancies 
covered by the words of the covenant, as no relation of landlord 
and tenant properly exists, the action of use and occupation cannot 
with any propriety be held to lie at all. 

Nor can the limits of this permissive occupancy be correctly 
defined from the meaning of “ occupier,” as determined in the very 
numerous class of cases arising in England under the various tax 
acts, where this term has recently been repeatedly under considera- 
tion. It is by no means every one who is an “ occupier” under 
these decisions that is within the intendment of the covenant in 
question. The decision in these cases has.turned on the interpreta- 
tion of the language and requirements of the special acts, and not 
on the meaning and limits of mere permissive occupancy at com- 
mon law. The cases naturally fall, however, into three pretty well 
defined classes, in two of which the occupancy clearly establishes 
the technical relation of landlord and tenant, and constitutes a 
clear lease. The first class is of tlie occupants of entire “ flats” 
or “ suites” in buildings constructed for separate tenements though 
under one roof, where the landlord does not as such reside on the 
premises, and though there is a common street-door in charge of a 


1 Hull v. Vaughan, 6 Price, 157; Gould v. Thompson, 4 Metc. 224; Towne v. Butter- 
Jield, 97 Mass. 105. 

2 Howard v. Shaw, 8 M. & W. 118, and other cases cited; Taylor, Landl. & T 
(5th ed.) §§ 25, 636, and notes; Merrill y. Bullock, 105 Mass. 489. 

3 6 Am. Law. Rev. 7, 17, 622. 
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porter, he is not under the exclusive control of the landlord. Here 
not only is the letting a clear tenancy, but the tenants are ‘“ house- 
holders.” ! Thus, in the recent case of Stamper v. Sunderland? 
the court say that it makes no difference whether a house is 
divided vertically or horizontally ; if it is a distinct tenement it is a 
“house ” in the eye of the law. So,in Queen v. St. George’s Union? 
Cockburn, C. J., says, “I think the possession of the street-door 
may be taken as a criterion. ... And if in the present case I could 
see that the landlords had retained the exclusive control of the 
outer door, and that the tenants could only come in and go out 
with their assent and permission, then it might be said that these 
persons were mere inmates and lodgers, and not the lessees of their 
respective tenements.” In Score v. Huggett* and Toms v. Luckett® 
the occupant was held a tenant, as he had distinct rooms and a key 
to the outer,door; and these cases, though criticised in Cook v. 
Humber$ are not there denied to be cases of tenancy, but only not 
properly cases of householding. 

The second class includes occupiers as distinct from lodgers, and 
also presents a case of tenancy, even though popularly designated 
“ lodging,” because there is an express letting and exclusive control 
of the separate apartments occupied, but differs from the previous 
class of householding either because the owner as such resides on 
the premises, or the outer door is controlled by him.’ And the 
reason given in Cook v. Humber,’ that control of the outer door by 
the lessor does not make the occupier less a tenant, is that this is 
no part of his tenement, and he only enjoys an easement therein, 
and “there is nothing which prevents an occupier being a tenant 
if the premises are let to him.” ® 

But between these two classes of cases, which would clearly fall 
with the prohibition of the covenant against underletting, and the 
third class, that of lodgers proper, there is a radical difference. A 
lodger in the legal sense is one who occupies part of a house of 
which the general possession and control remain in the owner. 
Fludier v. Lombe ® was perhaps the earliest and leading case, and 


1 Evans v. Finch, Cro. Car. 473; Wright v. Stockport, 5 M. & G.38; Rex v. Usworth, 
5 Ad. & E. 261; Henrette v. Booth, 15 C. B. x. s. 500; Judson v. Luckett, 2 C. B. 197. 

2L. R.3C. P. 388. 3 L. R.7 Q. B. 90. 

47M. &G. 95. 55 C. B. 23. 611C. B.n. s. 33. 

7 Wilson v. Roberts, 11 C. B. x. 8. 50; Newman v. Anderton, 5 B. & P. 224. 

8 11 C. B. n. s. 44, per Erle, C. J. 9 Ibid. 

© Cas. temp. Hardw. 307. 
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it is there said, “ Why, then, does their having let lodgings make 
them [the tenants] cease to be the sole occupiers within the 
uicaning of the statute? And 1 must own I have no notion that 
they do thereby cease to be so; for no man can be occupier of 
a house but either by living in one of his own or in one that he 
hires, and a lodger was never considered by any one as the occupier 
of a house. It is not the common understanding of the word: 
neither the house nor even any part of it can be properly said to be 
in the tenure or occupation of the lodger.” And this definition is 
cited and approved by the court in Cook v. Humber, supra. The 
peculiar distinction seems to be that having no tenement properly, 
he cannot have trespass quare cl. fregit, and is not liable for rent 
or in use and occupation, but only in an action on his agreement.) 
So Brown v. M’ Gowan? where the landlord was held not to be 
any the less sole occupier of his house because he had a lodger who 
occupied a bedroom and had the use of a parlor to dine in. 

But we consider the point under discussion settled not merely 
by argument from cases of occupancy, but by authority. In Doe v. 
Laming,’ it was held by Lord Ellenborough, applying perhaps too 
strictly the doctrine of Crusoe v. Bugby, that the exclusive occu- 


pancy by one, as a lodger, of a room in a demised house was not 
merely not within a covenant. against assigning or underletting, 
but not within the words “ otherwise parting with” the prem- 
ises. In Greenslade v. Tapseott,s however, occupancy of part of a 
farm, and planting the same, while held to be neither a demise nor 
assignment, were decided to be within the words * permitting to 


occupy ;” and Doe v. Laming distinguished. In the very recent 


case of West v. Dodd, a parol admittance into exclusive possession 
of the premises with intent to assign, but without executing any 
instrument of assignment, while held no assignment or underlease, 
was considered clearly within the words “ otherwise parting with 
the possession.” In the case of Roe v. Sales® the delivery of a 
gratuitous possession was held a breach of the condition against 
assigning or underletting, merely because the possession was ex- 


1 Cook v. Humber, supra. And see Queen v. St. George Union, L. R.7 Q. B. 90, 96. 
Such were the cases of Dobson v. Jones, 5 M. & G. 112; Davis v. Waddington, 7 ib. 
37°; Pitts v. Smedly, ib. 85; Wansey v. Perkins, ib. 151; Monks v. Dykes, 4 M. & W. 
567; Smith v. Lancaster, L. R. 5 C. P. 246; Heartley v. Banks, 5 C. B. x. s. 40. 

2L. R.5C. P. 2389. 3 Ry. & M. 36. 41(Cr. M. & R. 55. 

5 9B. & S. 755, and L. R. 5 Q. B. 460. 61M. &S. 297. 
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clusive. It is, however, clear that if that possession was gratui- 
tous, it was, though exclusive, neither an assignment nor an under- 
lease, because, it being a nudum pactum, the occupant was liable 
to be dispossessed at any moment. In Roosevelt v. Hopkins} and 
Hargrave v. King? a change in a partnership was held clearly no 
infraction of the covenant not to assign or underlet. 

We think, therefore, that it clearly appears from this examina- 
tion of the authorities that each of these several and usual cove- 
nants against assignment, underlease, and permissive occupancy, 
is distinct in its application from the others, and can form no bar 
to the acts to which they severally apply; and, proceeding to 
inquire more in detail what is the operation and effect of the cove- 
nant and condition, respectively, in restricting the tenant or his 
assignee from alienating the possession of the premises in either 
of the prohibited ways, we consider it clear and unimpeachable 
that it is only by the condition, and by this when exercised, that the 
tenant is deprived of the power to alien, or rather that the alien- 
ation is rendered invalid; and that, if there is no apt condition 
in the demise, the covenant to the like effect will not deprive the 
tenant of that power, however it may render him responsible in 
damages for the prohibited act. 

In the stricter days of the common law, the distinction between 
these covenants and the condition inserted to enforce them would 
have required no argument to render it clear. For it must be 
remembered, that the point under consideration is not whether one 
covenant is, by its relative time of performance, or the clear depend- 
ency in subject-matter of another upon it, or because it goes to the 
whole of the consideration on the other side, to be reckoned as the 
condition of such reciprocal engagements; * for the covenants in 
question are single, disconnected with and independent of any 
counter stipulation. To assume for this independent covenant of 
the lessee that he will not do certain acts, made at the same time 
that he receives the property, this restrictive effect is to treat it 
not as a contract, but absolutely as a conditional limitation. For, 
if this covenant produces any such restriction, the effect claimed 
for it is to render the tenant’s ownership a qualified one, analogous 
to the base or qualified fee at common law, where the condition 

1 $3 N.Y. 81. 2 5 Ired. Eq. 430. 


8 Boone v. Eyre, 2 W. Bl. 1812; Porter v. Shepherd, 6 T. R. 665; Taylor, LandL 
& T. (5th ed.) § 276, and notes. 
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annexed to the grant inhered in the estate conveyed, and termi- 
nated it ipso facto upon a breach. That is to say, it makes a demise 
with a covenant not to assign, &c., read like a conveyance to “ A, 
and his heirs, tenants of the manor of Dale,” as if it was a de- 
mise to the tenant to hold so long, and so long only, as he person- 
ally occupied. We see in this, indeed, a revival of the old limited 
conception of the lease as a contract, not a conveyance, whereby 
the right of possession passing from the lessor, and the obliga- 
tions necessarily annexed thereto, are considered as mere ex- 
ecutory stipulations conditioned on the due performance by the 
lessee of his. The modern doctrines of recoupment and rescission 
have done something, also, to impair the true view of independent 
covenants: the former by making the penalty of every covenant 
pro tanto conditional upon the due performance of all reciprocal 
stipulations ; and the latter, by allowing a defect properly meas- 
urable only in damages to be ground for annulling a contract. 

But a moment’s attentive consideration will show that neither of 
these grounds of enlarging the operation of the covenants in ques- 
tion is of the slightest weight. To render the estate conveyed to 
the lessee a base or qualified term, the limitation must be in the 
words of conveyance; the law being the same in a lease as ina 
deed. In the second place, the doctrine of rescission never ap- 
plies in consequence of an act done only after the contract is 
complete ; but merely where a different state of facts existed at the 
time of the contract than was there represented.! 

It was accordingly held in the case of Paul v. Nurse? where the 
lessee’s assignee resisted a suit for rent on the ground that he had 
assigned before the rent fell due, that a replication that the lessee 
had covenanted for himself and his assigns not to assign was bad; 
Holroyd, J., saying: “The general principle is that a lessee may 
assign his interest in the term. But the lessor may restrain his 
lessee from assigning by proviso or covenant; and if he grants the 
term subject to a condition that it shall cease if the lessce assigns, 
the assignment by the lessee will be void. [This last proposition, 
as we shall see, requires modification.] But if the lessor, as in this 
instance, restrains the lessee from assigning by covenant only, the 
latter, by assigning, commits a breach of the covenant, but the 
assignment itself is not void.” It was, therefore, laid down that 


1 Millikin v. Thorndike, 108 Mass. 882, 385-887. 2 8B. & C, 486. 
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“the plaintiff's remedy is by an action on the covenant not to 
assign.” 

Indeqd, the notion of such extended operation to a single cove- 
nant inight be regarded as one of those mistaken impressions alluded 
to by Parker, C. J., in the passage quoted at the beginning of this 
paper, as generally prevailing among the people, rather than as a 
view sustained by any show of authority. Yet the decided cases 
are very apt to mislead in this particular, and none are more obnox- 
ious to criticism than the Massachusetts decisions heretofore no- 
ticed. In Blake v. Sanderson,! where the lessee’s assignee resisted 
a claim for rent by the lessor, on the ground that the lessee had 
covenanted not to assign, the defence was overruled because the 
assignee was estopped to deny the lessee’s capacity to assign ; 
whereas, if there was no condition, no such restriction on the 
lessee’s power existed at all. It is possible, however, as we have 
previously suggested, that there was such a condition, but that the 
reporter failed to mention it. In Shumway v. Collins,? the head- 
note mentions only a covenant and the breach thereof as the 
grounds for avoiding an assignment or underlease; though the 
condition is incidentally referred to on page 230. Shattuck v. 
Lovejoy*® is a little better. It was there held that a lessor could 
not sue a sublessee except for occupying after the former had 
avoided the lease. The head-note did not mention the condition, 
but the statement of facts does. The court say that the breach of 
covenant by underletting did not terminate the lease ; but the rem- 
edy was “either by an action for damages against the lessees, or 
under the clause in the lease which gave him the right to enter and 
expel,” &c.; drawing the true distinction as to the remedy, but not 
definitively declaring the validity of the underlease until avoided 
by entry. In Bemis vy. Wilder* the report is unexceptionable, as 
there was no condition; and the court briefly notice this fact; but 
without enlarging upon the distinction that a breach of covenant 
does not invalidate an assignment, &c., but a breach of condition 
may, say that even if there had been a condition it would only have 
avoided the lease at the lessor’s election. 

So in the quite recent case of Elliott v. Johnson, heretofore 
referred to, the incapacity of the unaccepted assignee to hold the 
lessor to his covenant was based, by Shee, J., simply on the effect 

1 1 Gray, 332. 2 6 Gray, 227. 


3 8 Gray, 244. * 100 Mass. 446. 
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of the lessee’s covenant not to assign. There was also a condition 
of re-entry, but, as the lessor had not enforced this, it did not 
affect the case; and the opinion was that, “ by the very terms of 
their lease, the lessees had no power as against their lessor to grant 
an interest to any other person.” But this opinion was not con- 
curred in by the other two judges, who decided for the defendant 
solely on the ground that the stipulation was personal, and did not 
pass to any assignee. If, however, any doubt arose from this case 
as to the validity of such an assignment, notwithstanding the cov- 
enant, it is put at rest by the later express decision of Williams 
v. Erle) where an unauthorized assignment by an authorized 
assignee was held to terminate his liability to the lessor for any 
breaches after such assignment; and that the only remedy of the 
lessor was for damages on the lessee’s covenant not to assign. 

It was suggested earlier in this article that there is no sound 
reason to hold that the benefit of all covenants running with 
the land, or contracts of like nature not under seal, should not 
pass to and be enforceable by the assignee of the lease even 
without the lessor’s assent. The argument was then put on the 
ground of the undeniable transfer of the estate by such an assign- 
ment, and the necessary passage therewith of all covenants inher- 
ent in the estate, or running with the land. And upon this 
ground the court proceed in Williams vy. Erle, Blackburn, J., 
saying, p. 753: ‘ Nevertheless the assignment is operative at law; 
and, the estate having passed from the defendant [the authorized 
assignee] to Banks [the unauthorized assignee], the breaches of 
the covenant committed since are not breaches for which the de- 
fendant is liable. . . . The remedy on the covenants is against 
the new tenant, Banks.” And it necessarily follows that, if the 
assignee comes into privity with the lessor without the latter's 
assent, so as to be the only one responsible on the covenants, © 
because they run with the land, the same holds true, conversely, of 
the lessor’s liability on his covenants also, which run in like man- 
ner; the liability, in a word, resting in each case not on the 
lessor’s election, but on the privity of estate created. 

As it is clear, therefore, that the covenant not to assign, &c., 
creates no invalidity in the assignment, &c., and that the penalty 
of forfeiture does not follow such an unauthorized act, but that the 
lessee is responsible only in damages therefor, the case just cited 


19B.&S8. 740 
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is in point in the inquiry which naturally next arises, — What is 
the measure of such damages ? and it is there said: “ If the cove- 
nant not to assign had been observed by the defendant, he would 
have remained liable to the plaintiff for the performance of the 
covenants; . . . and, if he continued solvent, the plaintiff would 
have had a complete remedy. But, the defendant having assigned 
to a person who, no doubt, is selected because, having nothing to 
lose, he is willing to incur the liability under the covenants, the 
plaintiff has an inferior remedy against a person less able to perform 
the covenants or compensate for the breaches of them; and the 
arbitrator, in assessing the damages, should take into considera- 
tion in how much worse a position the plaintiff will be, both 
in respect of breaches which have already occurred and future 
breaches, than he would have been if he retained the liability of 
the defendant; and should, so far as money can do it, put the 
plaintiff in the same position as if the covenant not to assign had 
not been broken.” This rule is undoubtedly sound ; but, it must 
be remembered, was the case of an assignment by an accepted 
assignee, who thereby divested himself of all liability. A lessee, 
however, by assigning, merely frees himself from his implied cove- 
nants; and since, in the usual draught of a lease, all his material 
obligations are express, the measure of damages in his case can 
only be the loss of remedy against him on such implied covenants. 
There is, of course, no further limit to be set to the damages, 
from the fact that, by such assignment, the lessor acquires further 
the responsibility of the assignee. In the case, however, of an un- 
derlease, as there is no such shifted responsibility in respect of any 
of the lessee’s undertakings, the damages for the breach of the 
covenant not to underlet are clearly nominal only. 

As such is the limited operation of a covenant, it becomes evident, 
therefore, that a lessor has no proper protection, unless, in addi- 
tion. thereto, he has inserted in his lease a condition of forfeiture 
on a breach of the stipulations therein set forth; upon which a 
right of re-entry or avoidance at once accrues to him. As already 
alluded to, the doctrine of Lord Coke’s day! was, that a lease con- 
ditioned to be void became absolutely so upon breach. But to this, 
which was placed upon the ground that a lease beginning hy con- 
tract ended ipso facto by breach thereof, may properly be an- 
swered, even on the ground of contract, that a stipulation inserted 


1 See also 1 Wms. Saund. 288 d, n. 16. 
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for the lessor’s benefit shall not be construed so as to deprive him 
thereof, by terminating the estate without his option signified to that 
effect ; but is more completely met by the view, that a lease cre- 
ates not merely a contract, but an estate, which is not to become 
void merely by breach of condition subsequent, without some act 
of divesting corresponding to re-entry; and such is undoubtedly 
the modern rule of law.’ And, until such act, the lease continues 
in its original validity.” 

We recur, then, to the inquiry, Who are made liable to the effect 
of covenant or condition, by the capacity of these to run, or the terms 
in which they are couched, or the character of the prohibited act? 
It was early held that a covenant or condition, by the lessee or 
his assigns, not to assign was void for repugnancy ;* but this was 
overruled in Dennis vy. Loring.4 And the sensible doctrine is 
now generally established, that such a condition is valid; the 
lessee’s assigns being those he might lawfully have, viz., by 
license.® 

With regard to the covenant not to assign,—and the same 
remark applies to the covenants against underletting, &c.,— the 
only contest seems to have been whether it ran to and bound 
assigns, by reason of its inherent capacity, or by force of the 
word “ assigns ;”’ that is, whether it came under the first or the 
second resolution in Spencer’s case. By the former, a covenant 
“extending to a thing in esse, parcel of the demise,” binds assigns, 
though not named; by the latter, a covenant that “ doth extend 
to a thing to be newly made, yet to be made upon the thing de- 
mised and the assignee to take the benefit of it, shall bind the 
assignee by express words ;” that is, only if mentioned. In the 
leading case of Bally v_ Wells,’ the court, after an extended 
examination of the doctrine of covenants running with the land, 
and fully reaffirming the law of Spencer’s case, just quoted, hold 
that a covenant, by the lessee and his assigns, to provide intact 
the tithes of wheat-straw for thatching the rector’s barn bound 


1 Doe vy. Bancks,4B. & A. 401; Roberts v. Dewey, 4B. & Ad. 664; Arnsby v. 
Woodward, 6 B. & C. 519; Doe v. Birch, 1M. & W. 402; Clark v. Jones, 1 Denio, 
516; Phelps v. Chesson, 12 Tred. 194; Cartwright v. Gardner, 5 Cush. 281; Bowman v. 
Foot, 29 Conn. 331; Dermott v. Wallace, 1 Wall. U. S. 64, 65. 

2 Blyth v. Dennett, 12 C. B. x. 8. 178, 180; Bemis v. Wilder, 100 Mass. 426; Way 
y. Reed, 6 Allen, 370. 

3 Strickey v. Butler, Hob. 170. * Hard. 427. 

5 Weatherall v. Geering, 12 Ves. 511. 6 5 Co. 16. 7 8 Wils. 25. 
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the lessee’s assignee ; but say, at page 32, “‘ The covenant here is 
not that you shall not assign the lease of the tithes, but that they 
shall be taken in kind: they shall continue in the same state. 
Upon this we lay our greatest stress. A covenant not to assign 
generally must be personal and collateral ; and can only bind the 
lessee himself, [as] there never can be any assignee.” It should 
seem, however, that no sound distinction can be drawn between a 
covenant not to assign and the covenant in Bally v. Wells. The 
latter was held to run solely because it was “a mode of occupation 
prescribed by the lessor to the lessee,” page 32. Now the cove- 
nant not to assign is actually and merely an agreement to occupy 
personally, touching and concerning the thing demised, and not 
referring to any thing * newly to be done upon the land,” but to a 
continuous duty from the time of demise, and coming, therefore, 
strictly under the first resolution in Spencer’s case. In the case 
of Paul v. Nurse,! an assignee, being sued on the covenant to pay 
rent, was held not liable, baving assigned before the rent fell due ; 
but it was remarked by Bayley, J.: “ The plaintiff's remedy is on 
the covenant not to assign. But it may admit of some doubt 
whether the defendant is within the covenant, for the lessee only 
covenants that he, his executors and administrators, will not 
assign ;”’ clearly showing that he regarded the covenant as not 
collateral, but running, though perhaps only if assigns were men- 
tioned. In the very recent case of Williams v. Erle? heretofore 
referred to, it is clearly held that the covenant runs at least with 
the mention of “assigns,” and the dictum in Bally vy. Wells is 
overruled. 

It is clear, therefore, that an assignee, whether licensed or un- 
authorized, cannot in turn assign, without a breach of the cove- 
nant ; although his only penalty will be damages, and these only 
nominal, unless his assignee is irresponsible, — a point discussed 
at large hereinbefore, and decided by Williams v. Erle. It hardly 
needs to be remarked that covenants, other than those against 
assignment and underletting, will run or not to or against the 
assignee, according as they come within the terms of the rules in 
Spencer’s case above stated; and no extended examination is 
necessary on this point. 

The question how far conditions bind the assignee is, however, 
attended with more difficulty. This arises from the celebrated 


18 B. & C. 486. 2 9B. &S. 740. 
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rule in Dumpor’s case,! where it was held that a condition against 
assigning without license is determined by the first license. It 
must be borne in mind that this doctrine does not apply to cove- 
nants, — which, as contracts, may well survive a permitted breach? 
—but rests solely on the notion of the peculiar entirety of a condi- 
tion, which must attach continuously, and, if once dispensed with, 
cannot reattach to a new estate such as the assignee’s was con- 
ceived to be. * The profession has always wondered at Dumpor’s 
case,” said Mansfield, C. J., in Doe v. Bliss ;* * but it has been 
law for so many centuries that we cannot now reverse it.” It was, 
undoubtedly, the law of England till the Statutes 22 & 25 Vict. ch. 
35,§ 1; 23 & 24 Vict. ch. 38, § 6; ‘and has been followed in several 
states: thus, in New York,' Virginia,® and Missouri.6 It has 
never been expressly adopted in Massachusetts ; nor are we aware 
of a case where it has been referred to with approbation, unless the 
case of Gannett vy. Albree* can be so regarded, where the court 
limit the effect of the license given, saying, *“* It was not the case 
of a condition, which, when once dispensed with, is discharged for 
all purposes, but of a covenant, which can be modified by consent.”* 
On the contrary, many qualifications have been introduced, in 
localities where the rule itself is recognized; to which, however, 
we propose in this place to refer only so far as they afford reason 
to doubt the further adoption of the rule. It is well settled that 
the condition may be suspended ;% and it is therefore doubted 
whether the doctrine of determination by license applies to condi- 
tions which do not go to the whole of the lessee’s holding, such as 
that against underletting.” Certainly, this distinction obtains 
in respect to waiver of the breach of these conditions, a waiver 
of one underletting by no means affecting the validity of the condi- 
tion to bar a second one." Nor, again, does the doctrine of ex- 


12 Co. 119. 

2 See Dakin v. Williams, 17 Wend. 458; Dickey v. McCulloch, 2 W.& S. 100; 
Gannett vy. Albree, 103 Mass. 872. Notwithstanding some loose expressions, Jones v. 
Jones, 12 Ves. 156; Loe v. Pritchard, 5 B. & Ad. 781; Williams v. Erle, 9 B. & S. 740. 

8 4 Taunt. 736. * See Lynde v. Hough, 27 Barb. 415. 

5 MeNildoe vy. Darracott, 13 Gratt. 278. 6 Dougherty v. Matthews, 35 Mo. 520. 

7 103 Mass. 872. 

8 A similar remark occurs in Merrifield v. Cobleigh, 4 Cush. 178, 184; but the case 
was decided on anoiler point; and the facts present no parallel to Dumpor’s case, 
as the grantor was simply denied recovery for a breach caused by his own act. 
There was therefore not a waiver, but an absolute estoppel. 

9 1 Smith Lead Ca. 2); 1 Wms. Saund. 288, n. 
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tinguishment of a condition by waiver apply to any that are 
continuous, such as to keep the demised premises in repair, and 
the like ; and the waiver of one will not bar a forfeiture for a second 
breach.'' This distinction between waiver and license is in the 
highest degree technical; and we conceive that it will be found, 
on examination, that there is nothing in the doctrines of the law 
on cognate subjects to prevent our courts from removing (by con- 
struction) the anomaly which in other jurisdictions has required 
legislative interference, by applying to all conditions the coustrue- 
tion adopted in regard to covenants, and holding that the license 
discharges only the single breach, and not the condition itself, but 
that this will continue to avail the lessor, toties quoties, during the 
whole period of the term. 


1 Doe v. Jones, 5 Exch. 498; Doe v. Gladwin, 6 Q. B. 953; Doe v. Woodbridge, 9 
B. & C. 876. 
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Tue tendency of legal thought in the community of late, seems 
to justify the belief that the next considerable movement in the 
matter of reform in the law will be in the direction of a code. The 
subject, though not a new one, is by no means exhausted ; nor are the 
friends of such a measure disheartened, though, as it bears upon 
the common law, so little has come of so much discussion upon its 
merits. Not a little of the difficulty which it has had to encoun- 
ter has grown out of a want of an understanding and agreement 
as to what is meant by a code, and of what it should consist. 
Without attempting to follow these discussions, or to point out 
wherein the difference in codes consists, we may venture to assume 
that, as to many if not most subjects of the law, all that can be 
hoped for in the way of a code is to post up, as it were, the prin- 
ciples of the law which have been practically settled, leaving the 
law still to grow and expand according to the wants and condition 
of society, with all the flexibility and power of adaptation which 
are among the most valuable properties of the common law. 

In a community like ours, whose chief characteristic may be said 
to be progress, new demands are constantly requiring to be supplied 
by new laws or modifications of old ones, whereby changes are 
steadily wrought in the body of the system, sometimes by legisla- 
tion, and at others, and far more frequently, by that all-pervading 
sentiment whose power courts recognize as one of the chief 
sources of a people’s unwritten law. 

To undertake to limit or restrain this tendency to modify and 
expand the laws of a free people by the iron rules of a pre 
scribed code, would be like swathing the limbs and muscles of a 
growing child in the hope of thereby promoting vigorous and 
healthy activity in maturer life. 

All that can be desired in a code is to leave the common law to 
its free play, as to what is future ; while, so far as it has been fixed 
by judicial decision, it should become a solemn declaration of what 
the law is, in an authoritative form, and save us from being obliged 
to hunt for it in the thousand and one volumes through which these 
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decisions are scattered. This, we believe, may be done as well as 
the many volumes of our statute laws can be reduced to a single 
one. And, what is equally true, we believe there is a growing 
want felt in this community for a work like this, which will ere 
long imperatively call for relief. If we regard the rulings and 
opinions of the common-law judges of other states as our own 
courts do, as guides, if not authorities, in deciding what is law 
in any case of new impression arising here, we are already in 
a condition almost as embarrassing as the Roman Empire found 
herself when Justinian undertook the memorable work of embody- 
ing her laws into what, taken all together, we call a code. The 
Roman law had indeed been growing a thousand years; and, we are 
told that, when preparing his Digest, reference had to be made to two 
thousand books or treatises for the material of which it was to be 
composed. But there is a hardly less pressing occasion for a simi- 
lar process to be applied to our own law, even in matter of time, 
when we remember that for much of it we go back to the days of 
Alfred, while the volumes of reported cases in our own country 
alone exceed in number the treatises which Tribonian and his asso- 
ciates in that commission had to study and collate in executing the 
work assigned them. 

It is a significant fact that, after a full opportunity, by tradition 
and observation, to form a judgment of the working of a code, as 
illustrated in the jurisprudence of the Latin and Germanic races, 
England is, we believe, the only nation in Europe that is destitute 
of what answers to a code, borrowed, often to no inconsiderable 
extent, from that which had come down to them from the days of 
the Pandects. The descent has, indeed, not been unbroken or 
uninterrupted, and systems have only become settled after long 
intervals of Gothic darkness and barbaric rule. But at no time 
since the revival of the light of Roman jurisprudence in the twelfth 
century has it lost its hold upon the reverence and respect with 
which men regard the fundamental laws and institutions upon 
which their rights as citizens rest, and their character for good 
order and respectability as a nation depends. We find, accord- 
ingly, that the code of Justinian is the basis of the systems of conti- 
nental Europe. This is true of the codes of Frederic and Napoleon, 
in hoth of which the arrangement of their parts was borrowed 
from his Institutes. Codes closely resembling the civil code of 
France have beea adopted in the Sicilies, Netherlands, Sardinia, and 
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the Swiss cantons. A civil code for Austria was undertaken by 
Maria Theresa, with that remarkable foresight and sagacity which 
distinguished her administration. And, when we come to what 
concerns our present purpose more than codes in general, the 
existence of penal codes, we find them in operation in Italy, Sicily, 
Holland, Belgium, the Rhine Provinces, Switzerland, Bavaria, 
Sweden, Prussia, Hanover, and Baden among the European 
states, and that at least three attempts have been systematically 
undertaken in our own country for framing and introducing simi- 
lar codes into the jurisprudence of the states. What is remark- 
able is, that upon a subject of reform so obviously calling for 
action, and to which so much public attention has at times been 
directed, so little has been accomplished. It is a gratifying evi- 
dence of the respect and confidence which the people have had in 
the uprightness and humanity of their judges, and of the extent to 
which thus far this confidence has fortunately been justified in our 
own state by the character of their administration. Could the his 
tory of the past be a guaranty for the future, there might, perhaps, 
be little cause for apprehension that positive injustice would ever be 
done to any of our citizens. It is not, therefore, of the administra- 
tion of the system of which there is cause for apprehension, so 
much as of the system itself. Whether an act shall constitute a 
crime, and what shall be its punishment if committed, ought not 
to be left, as the common law leaves it, to the judgment and ruling 
of any judge, however learned or upright he may be, before whom 
the arraignment is made. Such a power in the hands of a 
Barnard is positively frightful. What we wish to establish as the 
foundation of what we desire to say upon the subject of criminal 
codes is, that, in Massachusetts, as well as various other of the 
states, ‘the criminal law,” in the language of Bishop, “like the | 
civil, is both statutory and common;” that some of the offences 
punishable by it are prescribed and defined by statute, while the law, 
as to others, is to be determined by the “ mind that is to the judge,” 
who may be called upon to settle, for the first time, whether the 
act or omission complained of comes within the category of a 
common-law offence. It was tyranny in Caligula, which has been 
held up to the scorn of all good men from that day to this, to pub- 
lish his decrees in such a manner as not to be understood by his 
subjects, and then punish them for violating one of these as a 
crime. And although the common law relieves itself from a like 
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imputation by assuming a previous publication of what it requires, 
and a knowledge of such requirement on the part of all the cit- 
izens, it is difficult to apply this principle with any show of fair- 
ness or justice to cases, and such there have come up again and 
again in our courts, where the judges are themselves divided in 
opinion upon the very point at issue, whether what is charged 
constitutes a crime or not. There is little show of justice in 
punishing as a crime in a citizen what he did under an error of 
judgment, if in so doing some of the very judges who try him 
could not themselves then have known that he was thereby violat- 
ing any rule of law. In such and similar cases the law is ascer- 
tained and published, for the first time, at the expense of some 
victim who must have ignorantly, if not innocently, violated its 
rules. And yet this policy is not only acted upon by our courts, but 
it is assumed by elementary writers of high authority, as being 
“plain both on principle and on authority that the common law 
must extend as well to criminal things as to civil.”! This propo- 
sition, in our judgment, is neither sound nor, so far as it assumes 
a necessity in the matter, well sustained. The same writer tells 
us that it is not admitted in Ohio or Indiana, and is greatly 
qualified and limited in Florida and Missouri, while it was early 
settled that the Circuit Courts of the United States have no jurisdie- 
tion over crimes at common law. So long as the right and power 
of declaring what shall be a crime is incident to and inherent in the 
legislature of a state, there is no occasion to clothe the courts with 
the power of declaring what has been done a crime. If the act 
in question has never been thought of as coming within the cate- 
gory of what is criminal, no great mischief can arise in the way 
of a public evil example, by suffering it to go unpunished for once, 
if the legislature will proceed to declare it to be such. 

There is far less danger in such a case, in suffering one man to 
escape punishment, than to have the question of any man’s guilt 
or innocence of crime dependent upon a judicial construction to be 
put upon the doing or not doing that which had never before been 
the subject of inquiry or animadversion. It is committing to the 
courts what falls properly within the province of the legislature ; 
and, what is worse, it is done by way of a reseript instead of a 
proscript. It may be said, and, practically, it would be true so far 
as our courts are concerned, that the common law is a wise system, 


1 Bishop, § 36. 
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wisely administered, and such acts only will be likely to be con- 
strued criminal in their character as are of manifest evil ten- 
dency to the peace and good order of the community. The 
answer is, there is another branch of the government whose duty 
it is, as much as that of the judiciary, to provide for the preserva 
tion of the peace, and to guard the public against wrong and out- 
rage, and whose power to do whatever is necessary to accomplish 
this, is unquestioned and unlimited. So that it does not present 
one of those extreme cases where a measure is tolerated on the 
ground that salus populi suprema lex. So far, however, is this 
doctrine of punishing men for common-law offences carried, that, 
if the indictment to which one is called to answer charge that he 
has violated a statute by doing certain acts, and it turns out in the 
end that there is no such statute, and that no statute has been 
broken, he may nevertheless be tried, convicted, and punished, on 
the ground that what he did was an offence against a law which 
had never before been written. Such was the case of. the Com- 
monwealth vy. Hoxey, and instances of the same kind might be 
multiplied. And in York's Case, it is now generally conceded 
that the rule of the common law, as applied by the majority of the 
court, is caleulated to work great injustice to the accused, and 
it has, practically, been abandoned. 

But it may be asked, Why is not the citizen as safe under the 
application of the common law in criminal as in civil matters, 
while few complain of the want of a civil code? The answer, in 
our judgment, is not difficult or far-fetched. Saying nothing of 
the fact that the classes more directly interested in the administra- 
tion of the criminal law are, generally, the least able to carry on 
investigations of doubtful import, or to take care of their own 
rights, the aims and objects of criminal law rest upon altogether a 


different basis from that regulating civil rights and duties. In 


civil, as distinguished from criminal affairs, the rights and duties 
of one citizen towards another relate, as a general thing, to the 
holding and acquiring property, to traffic and exchange, and to 
remedies for personal wrongs and injuries in respect to which some 
statute has prescribed rules, in plain and intelligible terms, or 
something answering to such rules has been established and made 
obligatory by something like a mutual understanding and consent 
among those who constitute the body politic wherein they prevail. 


1 16 Mass. 385, 2 9 Met. 93. 
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Many of these laws, therefore, are neither right nor wrong in them- 
selves, except as they have been found necessary and convenient 
guides in the transaction of business, and in defining what is due 
from one citizen to another for the mutual advantage of all. Most 
of them come within the principle of some rule being necessary, 
while it is of little consequence what form it assumes. If A. holds 
B.’s note indorsed by C., and wishes to charge his indorser, he 
must, on the day of its maturity, demand payment of the maker, 
and give notice of non-payment to his indorser, with few exceptions, 
by the mail of the next day. And this rule, imperative as it is, 
borrows its force and limitations from no statute, but from the 
necessities of trade and mercantile usage, speaking through the 
common law. Business men and property holders are put upon 
inquiry, and are bound to know what general usage and a com- 
mon consent in the community require of them in their intercourse 
and dealings with each other; and if they innocently err, it is in 
most cases hecause they have not taken reasonable pains to inform 
themselves. 

But in the matter of crimes, the whole law has grown up, in no 
small degree, arbitrarily and as a measure of public policy. A 
crime implies a wrong, and, in most cases, a wrong done to some 
individual, while the punishment that follows has little or no refer- 
ence to redressing the injury on the part of the suffering party. A. 
stole a watch or a sum of money from B., and is tried and sent to 
prison for the act. But this brings with it no compensation to B. 
for the loss he has sustained. And it is a historical fact that, under 
all the early systems of law of which we know any thing, the 
wrongs which we call crimes, when done to individuals, were 
avenged and punished by the injured party or his friends. The 
whole doctrine of Saxon Ver-gelt was based upon the idea of satis- 
fying personal revenge by the payment of commutation money. 
Even this was a long step in the reform of criminal law, and it had 
yet to make another decided advance before the state took upon 
itself to punish these wrongs done to the citizen as something 
which concerned the public. And when it was done, it was placed 
upon the ground that such things disturbed the public peace, and 
endangered the security to person and property which the state had 
vouchsafed to the citizen in return for his yielding up the primitive 
privilege of being his own avenger. But the punishment inflicted 
at the hand of the public officer was not by the way of recompense 


n- 
n- 
1e 
ty 
ae 
it- 
sh 
nt 
ne 
is 
t, 
1e 
n 
th 
De 
1e 
id 
1e 
8, 
in 
of 
a- 
a 
28 
1e 
to 
1e 
le 
it 
l. 
XUM 


270 WE NEED A CRIMINAL CODE. 


or remuneration, but as an example intended to deter the guilty 
party and all others from the commission of like offences, and, 
ultimately, it might be, with a view to his reform. 

It remained, therefore, for the public to determine by its own 
arbitrary will what private wrongs it would embrace in the category 
of crimes, and by what qualities they should be distinguished from 
those which should be left to personal redress. So far as consti- 
tuting loss or injury to A. is concerned, if . takes his property and 
wrongfully converts it to his own use, it matters little whether he 
does it as a trespasser, under a claim of right, or takes it stealthily 
in the night-time. Both are wrongs, and the law animadverts 
upon both. In the one ease it does it through the civil courts; in 
the other, it gives it in charge to those whose duty it is to deal with 
crime and its punishment. It is competent for a legislator, while 
representing the public, to declare almost any act a violation of 
law, and attach to it a penalty by the way of prevention, if in so 
doing he violates no organic law which sets bounds to his jurisdic- 
tion. It is in this way competent, however absurd, to authorize, 
by one section of a statute, citizens to manufacture and sell spirit 
uous liquors in any quantities, and for any purpose except for drink; 
and in the next, to declare the sale of a glass of it to be used in 
that way a crime deserving fine and imprisonment. If it be said 
that it is a quality of the common law, that it comes in to supply 
omissions and defects of statutory regulations, and that the judges 
who administer it have a guide in supplying these defects, by fol- 
lowing out the analogies of what is written, the answer is: aside 
from the danger of clothing any body of men with such a measure 
of irresponsible power, it is not always safe, or even possible, to fol- 
low these analogies. No definite line has ever been drawn by any 
legislature between what wrongs are within the cognizance of courts 
as crimes, and those for which the parties only who suffer, are to 
seek redress, and to appeal for it to the civil courts. If A. slanders 
B. by words printed, the state interposes, in its majesty, and pun- 
ishes him as a criminal. If he speak the words only, the injured 
party is remitted for his remedy to an action at law in the civil 
courts, while the public take no cognizance of the matter. Against 
any supposed convenience there may be in holding this reserved 
power in the courts of declaring what the common law regards 
and punishes as crimes, may be objected the unsettled character 
it gives to our law, and the fact that it is no longer, if it ever was, 
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necessary. The whole subject has been ably treated and examined 
by some of the most critical and exact writers upon jurisprudence. 
The courts have been untiring in giving to the public the fruits of 
their research in every department of the common law, and bring- 
ing to light every thing which is dangerous to the peace of the 
community and the safety of the citizen. It is as easy for a legis- 
lature by the aid of these to declare what is a crime, and apportion 
its punishment, as it is for a court to make its conclusions by in- 
duction, or to apply its discretion in determining its judicial sen- 
tences. In Massachusetts, the legislature sits so often, and so long 
at a time, that, if a defect should be at any time detected in a code 
of criminal law, it would be supplied without any dangerous or 
considerable delay. And our statutes already embody in a con- 
densed, plain, and intelligible form, provisions respecting crimes, 
punishments, proceedings in criminal cases, and prisons, which 
seem, as one reads them, to cover crime in almost every imagin- 
able form or combination. But they are not content to rest the 
matter there: they contain, in the language they make use of, a 
direct recognition of this loose, indefinite prerogative, still subsist- 
ing in the courts, of going outside of what is written, in carrying 
out the system which these statutes undertake to establish. How 
punishing a so-called common-law offence, which has never been 
set down or defined in any statute book, can be reconciled with 
the spirit of that article of our Bill of Rights which declares that 
“no subject shall be held to answer for any crime or offence until 
the same is fully and plainly, substantially and formally, described 
to him,” we leave for others to answer. Our purpose has been 
to call attention to how far it is wise, just, or politic in a commu- 
nity like ours to depend upon the learning of a judge, or the tradi- 
tions of the past, for what acts the citizen is punishable under 
the name of law. 

There is nothing new or original in the views we have endeavored 
to present. Penal codes, as we have already said, have long been 
familiar to the governments of the old world, and are by no 
means novel in our own country. Mr. Livingston’s code for Louisi- 
ana was published in 1824, and displays the great learning and 
profound thought of that renowned jurist upon the subject of crimi- 
nal jurisprudence. In 1857, the legislature of New York made 
provision for a commission to prepare three codes, one of them to 
be a penal one; and three able and eminent members of the New 
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York bar were appointed to the execution of the trust. Death has 
left us free to speak of the distinguished qualifications of two of 
these, — William Curtis Noyes, and Alexander W. Bradford, and no 
more honored names could have been found on its rolls. In con- 
nection with an associate still living, — David Dudley Field, who 
has done so much to advance the science of codes, — their equal in 
capacity for the work, they reported a draft of such a code in 1864, 
without including the subject of criminal procedure, which it is 
believed met with general approbation at the time, and in respect 
to which the commissioners use the following pertinent language, 
which we are happy to adopt as expressing what we have been 
endeavoring to advocate: * As long as the criminality of acts is 
left to depend upon the uncertain definitions or conflicting authori- 
ties of the common law, uncertainty must pervade our criminal 
jurisprudence. The value of the penal code must ultimately depend, 
in great measure, upon its containing provisions which embrace 
every species of act or omission which is the subject of criminal 
punishment.” Massachusetts as a state had, previously to this, 
undertaken to speculate, understandingly at least, upon the subject 
of codification. In 1836 the legislature of that state passed a 
resolve for creating a commission * to take into consideration the 
practicability and expediency of reducing to a written and system- 
atic code the common law of Massachusetts, or any part thereof,” &e. 
A commission, consisting of Joseph Story, Theron Metcalf, Simon 
Greenleaf, Charles E. Forbes, and Luther 8. Cushing, was accord- 
ingly appointed, the character and ability of which are sufficiently 
indicated by the names which composed it. These made an elabo- 
rate report in January, 1857. In it they use this language: “The 
commissioners are of opinion that it is expedient to reduce to a code 
the common law as to definition, trial, and punishment of crimes, 
and incidents thereto.” And, again: ‘The commissioners are of 
opinion, as indeed they have already intimated, that the common 
law, as to crimes and punishments and the incidents thereto, 
admits of being generally reduced to a code, with accuracy and 
precision. If it can be done, it seems to the commissioners that 
the public at large have a right to claim from the legislature that 
it shall be done. One of the most obvious dictates of reason is, 
that public crimes which are to affect every citizen, should, as far 
as practicable, be made known to all.” In accordance, it would 
seem, with this clear and forcible recommendation, the legislature 
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passed a resolve in February, 1837, providing for a commission 
“to reduce so much of the common law as relates to crimes and 
punishments and the incidents thereof, to a written and systematic 
code.” This commission consisted of Willard Phillips, Samuel 
B. Walcut, James C. Alvord, John Gray Rogers, and Luther 8. 
Cushing. A major part of these reported such a code in January, 
1844, which was printed and extensively circulated. Of the fit- 
ness and capacity of this able commission for the duty assigned 
them, no one could well doubt; but their labors fell dead. and, so 
far as we can discover, there is not to-day a criminal code, prop- 
erly so called, in existence in England or the United States. 

If it is asked why there has been so much indifference upon the 
subject, and why so little action has been taken upon a matter of 
such grave importance, when so many are earnestly preaching 
reform, and codes of civil procedure are rapidly multiplying at the 
expense of the common law, if not of practical experience, the 
answer is, that it is not difficult to explain it upon the ordinary 
rules of calculation in the affairs of life. In the first place, to do 
this work satisfactorily requires much time, great labor, and con- 
siderable expense. It requires the action of strong men, versed 
in the science of criminal jurisprudence, including criminal pro- 
cedure and prison dicipline. And when that has been done, it 
requires time and attention on the part of the legislature, which it 
is not easy to divert from the more attractive and better paying 
game of politics, the working of party wires, and the dealing out 
offices to political mendicants. The private business of each legisla- 
tor, in the mean time, only leaves him an hour or two a day to 
attend to the interests of his constituents, and he is content to let 
things take their course. Such men as these will never move in 
such a business, so long as the public remain quiet. Then again, 
with most men, though convinced that something ought to be done, 
itis a matter for others to agitate, since they themselves, never 
intending to violate the law, look upon it as something with which 
they have no personal interest or concern. And if the present 
state of the law operates hardly upon here and there an individual, 
they are generally the men who have little influence by position or 
friends, and the thing passes off with little or no inquiry or 
remark. That the law should remain in the condition in which it 
is, is no more strange than that the criminal law of England should 
have continued to be the bloody code it was for an hundred and 
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more years, till Romilly and Mackintosh, and that noble band of 
reformers who saw the injustice of dealing out the same degree of 
punishment for stealing a few shillings from the person of another, 
as for taking his life by the blow of an assassin, took up the holy 
mission of infusing into the English criminal law a new element 
of milder and more equal justice. And yet even a reform like 
this, though guided by wisdom and tempered by dispassionate 
judgment, was met by an open and fierce opposition from men high 
in authority and judges of courts, to whom the traditions of the 
past and a dread of change appealed more strongly than a sense 
of what was due to humanity and an advanced civilization. As 
late as 1810, Lord Ellenborough, then Chief Justice of the King’s 
Bench, resisted, with all the power of argument, a repeal of the law 
which punished capitally the stealing of five shillings in a shop. 
It was enough that it carried with it the sanction of time, to 
outweigh all considerations of expediency or right in the mind 
of this learned conservative of the English bench. 

Let it not be supposed that we would limit or detract from the 
respect which is felt in our community for the persons and judg- 
ments of the judges of our courts, or the reverence in which the 
common law is justly held among all good citizens. It is a senti- 
ment which does honor to the better judgment of the people; and 
the lawyer who would do any thing to impair the veneration and 
respect with which men regard that invisible power which they call 
the law, which watches, alike over all conditions in life, with a 
vigilance which never sleeps or tires, would be false to the fealty 
he owes to the public and his profession. But when the changed 
condition of society demands a change in its laws, and the 
advance of the race in intelligence, social culture, and civil 
refinement has left behind the crude notions of a ruder age, it — 
becomes the duty of every considerate man to do what he can to 
bring up the spirit of a people’s laws to the standard of their own 


best habits of thought and the genius of the institutions under 
which they live. E. W. 
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Adolphus and Ellis’s Reports. “Distinguished for superior care and ac- 
curacy.” —J. Pitt Taylor, in The London Law Magazine, vol. xxvii. p. 
321. 

Amos and Ferard on Fixtures. “A very excellent treatise.” — Lord Ten- 
terden, C. J., in Lyde v. Russell, 1 B. & Adol. 395. 

Arnould on Marine Insurance. “ An excellent treatise.” — Chief Justice 
Shaw, in Wilson v. General Mutual Insurance Co., 12 Cush. 365. “It 
was said in the argument,” continued the Chief Justice, “ that the authori- 
ties cited do not warrant the conclusion stated in the text, because they 
were not the case of a part owner and master, in a case charging barratry. 
We are inclined to think that this is correct ; the passages, therefore, can 
only be regarded as an application of the principle to this particular case, 
by writers who have devoted much learning and time to the investigation 
of principles, and who have stated these as their results.” 

Atherley (Edmond Gibson). A Practical Treatise on the Law of Marriage 
and other Family Settlements. Svo. London, 1815. “An able and 
excellent treatise.” — Chancellor Kent, iu Reade v. Livingston, 3 Johns. 
Ch. 491. 

Bedarride (J.). Traité du Dol et de la Fraude en Matiére Civile et Com- 
merciale. 3 vols. 8vo. Paris, 1852. “ Beédarride’s great work on 
commercial law.” — Cockburn, C. J., in Byrne vr. Schiller, L. R. 6 Ex. 
319, 325. 

Benjamin on Sales. “A work from which I have derived great advantage, 
and which is remarkable for the acumen and accuracy of the writer, who 
possesses not only a knowledge of English law but of jurisprudence in 
general.” — Willes, J., in Seymour v. The London and Provincial Marine 
Ins. Co., 41 L. J. x. s. C. P. 198. 

Blackstone's (Sir William) Commentaries. “Where, if anywhere, we 
may look to find the principles of our jurisprudence. If he has fallen 
into some minute mistakes in matters of detail, I believe, upon a great 
question like this, as to the constitution of marriage, there is no authority 
to be more relied upon. He began, before the Marriage Act, to read the 
Lectures at Oxford, which became the Commentaries, but did not pub- 
lish them till after, and his attention must have been particularly directed 
to the law of marriage.” — Lord Campbell, in The Queen v. Millis, 10 
Clark & Finnelly, 767. 
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Blackstone's (Sir William) Reports. “It appears, by the preface to the 
first volume of his reports, that that learned judge did not give his notes 
the last correction he had intended, and they were not published until 
after his death; yet, we are well assured that there is nothing contained 
in any of the opinions of the judges, or judgments of the court, that 
did not fall from the bench. He certainly took most accurate notes ; and 
although the words attributed by him to Lord Mansfield, in giving judg. 
ment in Cooper v. Chitty, are not to be found in the report of that case 
in Burrow, yet there is little, if any, doubt but that his Lordship used 
them.” — Best, C. J., in Price v. Helyar, 1 Moore & Payne, 553. 

Bulstrode’s Reports. According to Mr. Serjeant Woolrych, “one of 
the best old ‘ Reports’ of legal cases.” — Lives of Eminent Serjeants, 
vol. i. p. 380. , 

Burrow’s Reports. “I may say, as Lord Mansfield himself said of Sir 
William Blackstone, Sir James Burrow’s Reports are not always accu- 
rate.” — Lord Campbell, C. J., in The Queen v. Newton, as reported in 
the 24 L. J.n. s. Q. B. 248. As reported in 4 Ellis & Blackburn, 
871: “I may say, as Lord Mansfield himself said when speaking of Sir 
W. Blackstone, that what is reported is not always accurate.” In 
Jones v. Roe, 3 T. R. 96, Mr. Justice Buller observed: “It has been 
openly acknowledged by Lord Mansfield, and I have had repeated oppor- 
tunities of hearing it from him in private, that he has given to Sir J. 
Burrow his own note and opinion of a case, which he could not deliver 
publicly in court; for it was not at that time the practice of this court 
[the King’s Bench] to give their opinions here in cases which came from 

‘the Court of Chancery.” And again, the same great authority said that 
Burrow “ certainly had the highest assistance in stating what he calls 
the probable grounds of the judgment.” — Goodtitle v. Otway, 1 B. & P. 
586. “Sir James Burrow was not in the habit of taking short-hand 
notes in court, and he professes to give rather the substance than the 
exact words of what was spoken by the Chief Justice; but Lord Mans- 
field, it is well known, looked over and corrected the greater part of his 
proofs before they were published, so that if this work does not contain 
all he actually said, it at least conveys his arguments as nearly as possible 
in his own language. The eloquent passages from the judgment in 
Wilkes’s case bear evident marks of having been carefully revised by 
the orator himself; and there are several others that carry with them the 
same stamp of authenticity.” — London Law Magazine, vol. v. p. 100. 

Calendars of the Proceedings in Chancery in the Reign of Queen Eliza- 
beth ; to which are prefixed Examples of Earlier Proceedings in that 
Court, namely, from the reign of Richard II. to that of Queen Eliza- 
beth, inclusive. From the originals in the Tower. 3 vols. fol. London, 
1827-32. Mr. J. Bayley, of the Tower, allowed his name to be affixed 
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to the preface of this extremely interesting work, and enjoyed the credit 
of having collected the curious specimens of ancient Petitions or Bills 
prefixed to the volumes. The specimens were collected, and all that is 
valuable in the prefuce was composed by the late Mr. Lysons. — See Mr. 
C. P. Cooper’s work on the Public Records, vol. i. pp. 384, 455. 
Camden's Britannia. 
See Coke’s INsTITUTEs. 

Campbell on Negligence. “A very good book.” — Willes, J., in Oppen- 
heim v. The White Lion Hotel Co., 40 L. J. x. s. C. P. 232. “I would 
also refer to some ingenious remarks as to the misapplication of the 
term ‘gross negligence,’ which are to be found in Campbell’s Law of 
Negligence, p. 11.” — Ibid. 

Clerke (Franciscus), Praxis Supreme Curie Admiralitatis. “Is an 
author of undoubted credit.” — Lord Hardwicke, in Blount’s Case, 1 Atk. 
296; Smart v. Wolff, 3 T. R. 338, note. 

Coke’s Fourth Institute. * With respect to what is said relative to the 
admiralty jurisdiction in 4 Inst. 135, I think that that part of Lord 
Coke’s work has been always received with great caution, and frequently 
contradicted. He seems to have entertained not only a jealousy of, but 
an enmity against, that jurisdiction.” — Buller, J., in Smart v. Wolff, 3 
T. R. 348. 

Coke’s Institutes. Camden's Britannia. Lord Hardwicke, C. J.. said 
that though Coke’s Institutes were good authorities as to matters of law, 
yet that they were no legal evidence of the historical facts mentioned in 
them; and that the same has been held as to Camden’s Britannia, and 
such like books. — Rex v. Reffit, Cunningham, 62, 3d ed. 

Comberbach's Reports. Comberbach, in giving the judgment of the 
court, which is the only sensible part of his whole report (for it is plain 
to me that he did not understand the former argument on the former 
day, which is the first part of his report of the case), agrees with Shower. 
But he must be mistaken in the first part of this report.” — Lord Mans- 
field, in Cooper v. Chitty, 1 Burr. 36. 

Comyns’s Digest. “A book of very excellent authority.” — Lord Ellen- 
borough, C. J., in Kingdon v. Nottle, 1 M. & 8. 363.“ Admirable.” — 
Vaughan, B., in Chapple v. Durston, 1 Cromp. & J. 9.“ A work almost 
perfect in its kind,” says Judge Story. “He is the most fortunate jurist 
who possesses the earliest edition. Of the later editions, in octavo, we 
can say little by way of commendation. They have the gross fault of a 
total departure from the style, brevity, accuracy, and simplicity of Com- 
yns; a departure which is utterly without apology, as it exhibits, on the 
part of the editor, either an incapacity for the task or an indifference to 
the manner of executing it. Mr. Kyd’s edition has the negative merit o& 
having done but little injury; Mr. Rose’s, in 1800, has interwoven a 
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miserable patchwork ; and Mr. Hammond’s, in 1824, has even less merit, 

containing the substance of his indexes to the common-law and chancery 
reports, thrown together with a strange neglect of the symmetry of the 
original work.” — Story’s Miscellaneous Writings, 389-393, ed. 1852. 

Carpmael's Patent Cases. In the course of the argument in Feather », 
The Queen, 6 Best & Smith, 270, 271, the case of Walker v. Congreve, 
1 Carpmael, 356, was cited. Cockburn, C. J., remarked: “ Mr. Carp. 
mael’s ability is great, but that is not a professional report.” 

Cox’s Cases in Chancery. “Cox has the reputation of being a reporter of 
brevity, perspicuity, and undoubted fidelity. That which, says Lord 
Eldon, makes Mr. Cox’s work of so much value in the library of a law- 
yer, is his habit of examining the registrar’s book for the purpose of 
greater accuracy.— Aldrich v. Cooper, 8 Ves. 392. 

Doctrina Placitandi. “A book which has always been admitted to be of 
great authority in pleading, and was often quoted by Lord C. J. Willes.” 
— Lawrence, J., in Lee v. Clarke, 2 East, 340. “ A work which, though 
extremely learned and elaborate, and for a long time justly considered as 
the capital source of information upon pleading, amounts, after all, to no 
more than an extensive collection of adjudged points, classed without any 
skill of arrangement, under titles in alphabetical series.” — Stephen, Pl. 
preface to the first edition. 

Dyer's Reports. “The cases inserted in the margin of Dyer are of great 
authority, being collected by Lord Chief Justice Treby.”—1 Wms. 
Saund. 59, 6th ed.; 1 Wms. Notes to Saund. 82, Grose, J., in Trow- 
ard v. Cailland, 6 T. R. 442. 

Fitzgibbon’s Reports. Lord Hardwicke, citing a case from this book, said, 
“The case is well reported, though the book is not one of authority.” — 
Flanders v. Clark, 1 Ves. Sen. 10, quoted in Burbank v. Whitney, 24 
Pick. 155. 

Gray on Costs. “Very high authority.” — Byles, J., in Republic of Peru 
v. Weguelin, L. R. 7 C. P. 355. 

Hargrave (Mr.). “One of the most learned of our text writers . . . The 
research and erudition of a lawyer so eminent.” — Lord Denman, C. J. 
in The Queen v. The Chapter of Exeter, 12 Ad. & El. 531. 

Jarman on Wills. “I certainly admit Mr. Jarman to be authority.” — 
Cockburn, C. J., in Brookman v. Smith, L. R. 7 Exch. 274. 

Johnson's Reports. In 1820, Mr. Justice Story wrote: “ Mr. Johnson isa 
gentleman, as we have the pleasure to know, of great literary accomplish- 
ments, well instructed in the law, and ,of most comprehensive research. 
His Reports are distinguished by the most scrupulous accuracy, good 
sense, and good taste. He gives the arguments of counsel with force, 

. Precision, and fluency ; transfusing the spirit rather than the letter of 

_ their remarks into his pages. One is never puzzled by unintelligible 
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sentences, impertinent sallies, or disproportionate reasoning in his vol- 
umes. There is an exactness and symmetry about them that satisfies the 
judgment. His notes, too, are all good; so good, that we wish we had a 
great many more of them. He leaves little causes to take care of them- 
selves, and assigns them a brief space. But when he comes to great 
arguments, where research and talent are brought out with vast power 
and authority, he pours their whole strength before the reader, giving 
him all the materials of an independent judgment. He can, if he pleases, 
repeat such cases for himself, by the aid of the reporter.” — Story’s Mis- 
cellaneous Writings, 177. 

Johnson’s Chancery Reports. “The chancery decisions of Chancellor 
Kent are as full of learning, and painstaking research, and vivid discrim- 
ination, as those of any man that ever sat on the English woolsack. No 
lawyer can ever express a better wish for his country’s jurisprudence, 
than that it may possess such a Chancellor and such a Reporter.” — 
Story’s Miscellaneous Writings, 178, 179. 

Law Books, New Editions of. “This valuable part of Swinburne is not in 
the first edition ; but was afterwards added by him. It is otherwise as 
to many additions in the later editions of his book; these being full of 
enlargements coming from others, but printed, without discriminating them, 
from Swiuburne’s own work. This manner of treating authors in new 
editions is ever dissatisfactory and unjustifiable; but in respect to law 
books it is peculiarly inconvenient, the weight and authority of these so 
much depending on the character of the author.” — Co. Litt. 176 6, vote. 

March's Reports. “A very indifferent reporter.”— Parker, C. J., in 
Mitchell v. Reynolds, 10 Mod. 138. “March is mean, but yet not to be 
rejected,” says Roger North, in his Discourse on the Study of the Laws, 
p. 24. 

Palmer's Reports. Chief Justice Parker, in reviewing a case which is 
reported in Palmer and in Rolle’s Reports, but which Rolle never tran- 
scribed into his Abridgment, remarked that Rolle, “ being at that time the 
experter reporter, has given the fullest account, and is chiefly to be re- 
garded.” — Lord Kildare v. Fisher, 1 Strange, 71. 

Park on Insurance. “A very able treatise.” — Shaw, C. J., in Loomis v. 
Eagle Life and Health Ins. Co., 6 Gray, 399. 

Parke (Baron). In a very recent case, Mr. Justice Willes observed, with 
reference to a question of pleading, that Baron Parke “ was the highest 
authority on that subject within living memory.” — Huddart v. Rigby, 10 
Best & Smith, 918. r 

Phillips on Insurance. “The clear and satisfactory statement of the 
result of the authorities, by Mr. Phillips.” — Thomas, J., in Marble v. 
City of Worcester, 4 Gray, 411. 

Pothier (Robert Joseph). Treatise on the Law of Obligations, or Con- 
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tracts. Translated from the French, with an introduction, appendix, and 
notes, illustrative of the English Law on the subject. By W. D. Evans, 
2 vols. 8vo. London, 1806. “In a work, which the author used to say 
was more used by other writers than noticed, I mean a treatise upon the 
law of evidence appended to his edition of Pothier, by the late Sir W. D, 
Evans,” &c.— Williams, J., in Doe v. Suckermore, 5 Ad. & El. 722, 
“A most learned and eminent writer upon every subject connected 
with the law of contracts, and intimately acquainted with the law-mer- 
chant in particular.” — Lord Ellenborough, C. J., in Hoare v. Cazenove, 
16 East, 398. 

Practical Register in Chancery; or, A Complete Collection of the Stand- 
ing Orders and Rules of Practice in Chancery. 1714. Second edition, 
by Wyatt. 1800. “This book, and other books of practice, are only 
cited where no other authority occurred, or where they might lead the 
reader to further information on the subject. The Practical Register 
is mentioned by Lord Hardwicke, 2 Atk. 22, as a book, though not of 
authority, yet better collected than most of the kind.” — Mitford, PI. 7, 
dth ed. 

Pupilla Oculi. “A work of John de Burgh, a canonist of the highest 
reputation.” — Lord Campbell, in The Queen v. Millis, 10 Clark & Fin- 
nelly, 752. 

Rastell’s Entries. In delivering the considered judgment in the King v. 
Wildey, 1 M. & S. 188, Lord Ellenborough said: * The precedent in 
Rastell is one of the most vicious precedents that I ever contemplated. 
. . +. [had a curiosity to know on what authority the precedents in 
Rastell were founded ; and, upon looking at his preface, I find the author 
is anxious to discharge himself from all responsibility respecting that 
part of his work. He says, ‘ Understand this, good reader, that none of 
the declarations, pleadings, entries, and precedents that be in Latin in 
this book be of my making or compiling.’ He then points at the sources 
from whence they were derived, viz., four books: first, the old entries; 
the second, a book of precedents by Mr. Edward Stubbis; the third, 
precedents by John Lucas ; the fourth, a book of precedents, which, he 
says, ‘was my grandfather's, Sir John Moore, some time one of the jus- 
tices of the King’s Bench, but not of his collection.” The only merit 
which he takes to himself, which is undoubtedly not an inconsiderable 
one, is in the arrangement of them and the index; but he expressly dis- 
charges himself from every other responsibility, assigning as a reason 
for so doing, in the concluding part of his preface, that he had been 
absent from the kingdom, ‘and lacking conference with learned men. 
This may be considered as a sufficient excuse for many errors ; and, among 
others, for the insertion of that vicious precedent, on the sole authority 
of which we are desired to overturn the numerous authorities laid down 
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by Lord Coke and Lord Hale, two of the most eminent authors and 
judges that have ever adorned Westminster Hall.” 

Rolle’s Abridgment. It was said at the bar that it was the opinion of 
Rolle that a certain case was not law. Mr. Justice Twisden observed: 
“That was his opinion, it may be, when he was a student. You have in 
that work of his a commonplace which you stand too much upon: I 
value him where he reports judgments and resolutions; but otherwise it 
is nothing but a collection of Year Books, and little things noted when — 
he made his commonplace book. His private opinion must not warrant 
or control us here.” — Osborne v. Walleeden, 1 Mod. 273. “ Lord 
Rolle was a very learned man, and his Abridgment was published by 
Lord Hale, perhaps the greatest man of the law that ever was.” — Lord 
Holt, in The City of London v. Wood, 12 Mod. 689. 

Roper on Husband and Wife. “An obscure book.” — Lord Campbell, 
Lives of the Chancellors, vol. viii. p. 141. See Bishop on Married 
Women, vol. i. §§ 7, 10. 

Saunders’ Reports, ed. Williams. 

See Comyns, Cu1eF Baron. 

Savile's Reports. An accomplished legal bibliographer says that “this 
book seems to be pretty much in the condition of Pope’s ‘most women,’ 
and to have ‘no character at all.” —The Reporters, 142. 

Sellon’s Practice. “ An extremely useful book of practice, both of K. B. 
and C. P., which the practiser will find of great service.” —1 Wms. 
Saund. 318 3, 6th ed.; 1 Wms. Notes to Saund. 531. 

Sheppard's Abridgment. “ This Abridgment being cited at the Rolls, 11 
Nov. 1762, with some apology for the book, Sir T. Clarke, M. R., said 
that it was one of the best of the Abridgments; but he said that the 
author had been thought a great plagiary, aud, in particular, that many 
parts of this Abridgment were taken from the notes of Sir W. Jones.” 
— MS. note in edition in Lincoln’s Inn Library, printed in the London 
Law Magazine, vol. i. p. 575, note. “ Sheppard’s Abridgment, printed 
in 1675, though not disreputable in its execution, scarcely struggled into 
existence against the superior work of Lord Chief Justice Rolle, which 
was published under the auspices of Sir Matthew Hale, in 1568.” — Story, 
Miscellaneous Writings, 385. 

Siderfin’s Reports. “ Siderfin does not seem to know what the court was 
going upon.” — Lord Mansfield, in Cooper v. Chitty, 1 Burr. 35, 

Starkie on Evidence. “ A text writer, to whose opinions I shall always 
pay the greatest respect, Mr. Starkie, I mean, has given this mode of 
proof the sanction of his authority, as preferable on principle to our 
own.” — Coleridge, J., in Doe v. Suckermore, 5 Ad. & El. 706. “A 
learned and valuable work.” — Williams, J., ibid., at p. 722. — “A work 
of great merit.” — Patterson, J., ibid., at p. 734. 
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State Trials. Emlyn’s Preface to the Second Edition. “Mr. Emlyn, 
whose learning and ability are vouched by Mr. Hargrave, in his preface 
to the second edition of the State Trials, expresses an opinion,” &e,— 
Keating, J., in Mordaunt v. Mordaunt, L. R. 2 P. & D. 120. 

Sugden on Powers. “A book of the highest authority.” “The authority 
of Lord St. Leonards, the highest, perhaps, of the present day with 
regard to the law of real property.” — Cockburn, C. J., in Wright v, 
Wilkin, 2 Best & Smith, 251, 252. 

Sugden on Vendors and Purchasers. In 1809, Lord Eldon remarked 
that this book “seems to me to be a book of considerable merit.” — 
Mackreth v. Symmons, 15 Ves. 354. 

Story on Contracts. In a very recent case, the Lord Chief Justice of the 
Court of Queen’s Bench speaks of Mr. Justice Story’s work on con- 
tracts. — Smith v. Hughes, 40 L. J. x. s. Q. B. 225. 

Swinburne on Wills. 

See Law Books, New Epitions or. 

Termes de la Ley. “A very excellent book.” — Lord Kenyon, C. J, in 
Doe v. Meakin, 1 East, 459.“ A work of high reputation.” — Metcalf 
J., in Commonwealth v. Gallagher, 16 Gray, 241. “That is a book of 
great antiquity and accuracy, as is observed by Bayley, J., in 5 B. & C. 
229.” — Putnam, J., in Penniman v. French, 17 Pick. 405. 

Text Writers. “ When we find an opinion in a text writer upon any par- 
ticular point, we must consider it not merely as the private opinion of 
the author, but as the supposed result of the authorities to which he 
refers.” — Lord Alvanley, C.J., in Touteng v. Hubbard, 3 B. & P. 
301. 

Tidd. 

See Comyns, Cuter Baron. 

Vernon’s Reports. In Hardley v. Clarke, reported in the Zimes news- 
paper for May 28 or 29, 1799, Lord Kenyon laments the inaccuracy 
of Vernon’s Reports, although he concluded by saying that Vernon “ was 
the ablest man in his profession.” 

Viner’s Abridgment. “Mr. Justice Foster. ‘ Brother Viner is not an 
authority. Cite the cases that Viner quotes: that you may do.’” — Far 
v. Denn, 1 Burr. 364.“ Viner’s Abridgment is not of much value as a 
book of Reports.” — Lord Chancellor Sugden, in Reilly v. Fitzgerald, 
Drury temp. Sugden, 150. 

Webster's Dictionary. “ Webster is very impartial.” — Erle, C. J., in Earl 
of Lisburne v. Davies, L. R. 1 C. P. 264. In a recent case, Mr. Justice 
Byles observed: “I was much struck with the quotation from Webster’s 
Dictionary, where one of the definitions given of ‘tenant’ is, ‘one who 
has the occupation or temporary possession of lands or tenements whose 
title is in another’” The quotation is from Cowley : — 
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“ O fields, O woods, oh, when shall I be made 
The happy tenant of your shade ¢ ” 
— Birks v. Allison, 9 Jur. x. s. 694, 695; 13 C. B. x. s. 12, 23. 

West's Symboleography. In Ludlow v. Drummond, 2 Taunt. 85, Mans- 
field, C. J., observed that this book “ had always been esteemed a book 
of authority.” The writer has had occasion to examine many of the 
precedents of indictments, and has found them to be faulty. 

Wheaton’s Reports. “ Valuable reports, adorned with much of his own 
exact learning.” — Story, Miscellaneous Writings, 155, 156. 

Winch's Reports. “It is rather extraordinary that Lord Hobart has not 
recorded that case in his excellent volume of Reports. The cases in 
Winch are in general well reported ; but in the preface to Bedloe and 
Dalison’s Reports it seems as if those were not really the reports of Sir 
H. Winch; for it is there said, ‘the book called Winch’s Reports, but 
improperly enough ascribed to that learned judge.’ And, indeed, it 
appears that several of the cases in that book were decided after Sir IH. 
Winch’s death.” — Lord Kenyon, C. J., in Troward v. Cailland, 6 T. R. 
441, 

Yelverton’s Reports. “Are among the best of the old authorities.” — 
Per Curiam, in Osborne v. Moss, 7 Johns. 164. The American edition, 
enriched with the learned annotations of Mr. Justice Metcalf, has been 
universally commended. 

Wynne’s Eunomus. “A work of great merit and reputation.” — Shaw, 
C. J., in Commonwealth v. Anthes, 5 Gray, 212. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1872. 


AccrpraNncre. — See Contract, 2. 
AccipEnT. — See BurRDEN oF PRroorF. 
Account. — See Inguncrion. 
Action. — See Nonsvir. 


ADEMPTION. 


A testator bequeathed his residuary estate upon trust to pay the income of one 
moiety to his widow for life, and divide the other moiety among his children as 
tenants in common. The testator had made advances to his children and gifts 
to his wife after the date of his will. Held, that said advances to the testator’s 
children were not to be taken into account as part of their shares in said resid- 
uary estate for the purpose of increasing the income of the widow. — Meinertza- 
gen v. Walters, L. R. 7 Ch. 670. 


ADMINISTRATION. — See ExEcUTORS AND ADMINISTRATORS. 
ApmiraLty. — See BurpEeN or Proor; JURISDICTION. 
ADVANCE. — See ADEMPTION. 

Acency. — See Principat aNp AGENT. 
AGREEMENT. — See Contract. 


ANNUITY. 


A testator gave all his property to trustees ‘‘for the following uses, intents, 
and purposes,” viz.: a certain sum to his wife to be paid quarterly; the sum of 
£800 per annum from the profits of a certain estate, to be appropriated by his 
trustees to the maintenance and education of the eight children of his daughter, 
provided they should change their name for the testator’s. If any child should 
die, his mother to have the benefit of his share. Should any child get into debt, 
the trustees to have power to forfeit his share and divide it with the other chil- 
dren. Should the profits of said estate not reach £800 annually, then the trus- 
tees should charge the residue of the testator’s property to make up such sum. 
Held, that the annuity to the testator’s wife was for life only, but that there was 
an absolute gift to the children of such a sum as would produce £800 yearly. — 
Hicks v. Ross, L. R. 14 Eq. 141. 


APPOINTMENT. 

A testator gave his residuary estate in trust for his daughter for life, and after 
her death, among such of her issue as she should by deed or will appoint, and in 
default of such appointment, to such persons as she should by deed or will ap- 
point, and in default of such appointment in trust for her nearest of kin under 
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the Statutes of Distribution. By will, the daughter appointed in favor of her 
husband, reciting that she had no children. Subsequently she had children, and 
died. Held, that the appointment could not take effect: first, because the testa- 
tor gave the general power only in default of his daughter's issue; and second, 
because the daughter meant to appoint to her husband only on her having no 
children; and that her children took as nearest of kin. — Jn re Jeffery’s Trusts, 
L. R. 14 Eq. 136. 
See Bankruptcy. 
ASSIGNMENT. — See Bankruptcy, 4; DisTREss. 
ATTACHMENT. — See Bankruptcy, 1. 


ATTORNEY. — See SET-OFF. 
Auction. — See VENDOR AND PURCHASER, 1. 


BaILMENT. 


The defendant, a wharfinger, received wine shipped by the plaintiff to L. L. 
indorsed the bill of lading to M. under a colorable transaction, with intent to 
deprive the plaintiff of the wine, and M. obtained delivery orders from the de- 
fendant. L. then wrote to the plaintiff refusing to accept the wine. The plaintiff 
subsequently tendered to both M. and the defendant all charges, but the defendant 
refused to deliver. Held, that the defendant received the wine as bailee to L., 
and had no better title than L. had, and that, as M.’s title was no better than L.’s, 
the plaintiff was entitled to the wine. — Batut v. Hartley, L. R. 7 Q. B. 594. 

See Contract, 3. 


BANKRUPTCY. 


1. The plaintiff, who was holder of goods under an unregistered bill of sale 
from C., paid out a sheriff who was in possession of the goods, and took pos- 
session of the latter in ignorance of the fact that C. had been adjudicated bank- 
rupt. Subsequently the plaintiff gave up possession of the goods. Held, that 
the sum paid the sheriff should be repaid to the plaintiff.— Ex parte Mutton. 
In re Cole, L. R. 14 Eq. 178. 

2. An uncertified bankrupt cannot sue in chancery, even though alleging fraud 
in the defendants, including the assignee. — Motion v. Moojen, L. R. 14 Eq. 
204. 

8. It is a fraud upon creditors, and an act of bankruptcy, for a partner who 
knows his firm is insolvent, to transfer partnership assets to a creditor of his own, 
or to give security on such assets for his private debt, or for future advances to 
be made to himself. — Ex parte Snowball. In re Douglas, L. R. 7 Ch. 535, 

4, A trader borrowed from a creditor to whom he owed £600 the further sum 
of £100, upon condition that if it was not repaid in ten days the trader should 
assign all his property by way of security for the previous advances and the £100. _ 
The trader failed to repay, and assigned said property, which was worth £718, 
and shortly afterward became bankrupt. Held, that said assignment was an act 
of bankruptcy, and invalid against the trustee. — Ex parte Fisher. In re Ash, 
L. R. 7 Ch. 636. 

5. A debtor gave his creditor a mortgage to secure repayment of his debt, 
covenanting that if the mortgagor should, during the continuance of the security, 
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become possessed of other goods, they should in all respects be subject to the 
mortgage, and might be seized and disposed of as if then possessed by the mort- 
gagor. The mortgagor’s debt was discharged in bankruptcy. Held, that the 
creditor's right to seize ceased with the discharge of the debt. — Thompson vy, 
Cohen, L. R. 7 Q. B. 527. 

See SETTLEMENT. 


Bequest. — See Devise; LeGacy; WILL. 


Brix or Lavine. 

The plaintiffs shipped goods on board the defendant's vessel under bills of 
lading in the following form: ‘‘ Shipped in the steamship Hibernia, for London, 
having liberty . . . to transship the goods by any other steamer.” Held, that 
by the contract said goods were to be carried by a vessel whose principal motive 
power, while on the voyage, should be steam. — Fraser v. Telegraph Consirue- 
tron Co., L. R. 7 Q. B. 566. 

See BalLMEntT. 


Brits anp Notes. 


1. Action on a promissory note. The note was joint and several by the de- 
fendant and R., the former being liable only as surety, with knowledge of the 
payee. R. had a set-off growing out of the same transaction, from which the 
defendant’s liability as surety arose. Held, that the defendant had an equitable 
defence against the payee. — Bechervaise v. Lewis, L. R. 7 C. P. 372. 

2. The master of a vessel which had been mortgaged, gave a bottomry bond 


for repairs, and also a bill at ten days’ sight on the mortgagee, for the amount of 
the bond, under an agreement that if the bill should be accepted, the bond 
should not be enforced. The bill was forwarded for collection, but in the mean 
time the mortgagee had died, and no probate of his will had been granted. The 
person named in said will as executor refused to accept, and the bill was there- 
fore protested on the day it arrived, and proceedings were subsequently taken 
on the bottomry bond. Held, that, under the circumstances, all that was reason- 
able was done for getting the bill accepted and paid, and that it was not neces- 
sary to wait until the expiration of the days of grace for having said bill 
protested. — Smith v. Bank of New South Wales. The *‘ Staffordshire,” L. R. 
4P.C. 194. 
See Contract, 3; Lumrations, STATUTE OF. 


Botrromry Bonp. 
Where a bottomry bond was given at M. on ship and freight to be earned on 
the voyage from M. to C., and from thence to any port or ports, it was held, 
that the hypothecation of freight to be earned after the vessel’s arrival at C. was 


invalid — Smith v. Bank of New South Wales. The ‘** Staffordshire,” L. R. 4 
P. C. 194. 


See anp Nores, 2. 


BROKER. 
Trover for thirteen bales of cotton. The plaintiffs sold the cotton to B., who 
falsely represented that he was purchasing for certain principals. The defendant, 
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in ignorance of B.’s fraud, purchased the cotton from B., stating that he would send 
in the name of his principal in the course of the day. The defendant knew that a 
customer was wanting cotton, and purchased said cotton, expecting his customer 
to accept it. The same day the qistomer accepted the cotton, and later in the 
day the defendant sent to B. an order for delivery of the cotton, in which said 
customer was named as principal, and the latter received the cotton and paid the 
defendant, who paid B. Upon these facts the judge left to the jury the ques- 
tions whether the cotton was bought by the defendant as agent in the course of . 
his business as broker, and whether he dealt with the goods only as agent of his 
principal. The jury found a verdict for the defendant, and a rule was granted 
to enter the verdict for the plaintiffs. Held (by Martin, CHANNELL, and 
Cieassy, BB.; contra, C. B., Bytes and Brett, JJ.), affirming judg- 
ment of Court of Queen’s Bench, that the defendant was liable for the value of 
the cotton. — Fowler v. Hollins, L. R. 7 Q. B. (Ex. Ch.) 616. 


BurvEN oF PrRoor. 

Both in courts of admiralty and common law, it is a rule that the onus of prov- 
ing blame is upon the vessel complaining against another, and that the onus of 
proving inevitable accident does not attach to the latter until there has been a 
prima facie case of negligence and want of due seamanship shown. — The 
“ Marpesia,” L. R. 4 P. C. 212. 


CANCELLATION. — See WILL. 


Caro. 


It was held, that it was not erroneous to describe the ‘‘ necessity ” which justi- 
fies a master of a ship in selling the goods of an absent owner, as ** a high degree 
of expediency.” — Australian Steam Navigation Co. v. Morse, L. R. 4 P. C. 222. 

See CuarTer-Party; [NsuraNce, 3. 


Cuarity. —See Leaacy, 1, 2. 


1. By charter-party it was agreed that a vessel should take a full and complete 
cargo of sugar in bags, the freight for dry sugar and wet sugar being specified ; 
the vessel to be a good risk for insurance, and the master during the voyage to 
take all proper means to keep the vessel tight, staunch, and strong, and in every 
way well fitted for the voyage. The charterer provided a cargo of wet sugar, 
but after the bulk of it was loaded, the drainage of molasses was found to be so 
great, that the vessel was unseaworthy. The sugar was unloaded, and the char- 
terer refused to reship it, or to provide any other cargo for said vessel. The 
jury found that the vessel, though otherwise seaworthy, was not so for the pur- 
pose of carrying wet sugar, from which there is a large drainage, and that the 
vessel could not have been rendered fit to receive said sugar within a reasonable 
time, and that the sugar was a reasonable cargo to be offered. Held, that the 
ship-owner was liable to the charterer for damages caused by the unfitness of his 
vessel for carrying a reasonable cargo of wet sugar, being the cargo stipulated 
for in the charter-party. — Stanton v. Richardson, L. R. 7 C. P. 421. 

2. By charter-party defendant agreed to load plaintiff's ship in regular turn 
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with full cargo of coal; and that the charter being concluded by the defendant 
on behalf of another party resident abroad, all liability of the defendant should 
cease as soon as he had shipped said cargo. eld, that the defendant was liable 
for a breach of the charter-party occurring before the cargo was loaded. — Chris- 
toffersen v. Hansen, L. R. 7 Q. B. 509. 


CnosE In Action. — See Exxecurors anp ADMINISTRATORS, 1. 
Crass. —See Devise, 3; Lecacy, 3. 
Company. — See Speciric PERFORMANCE. 
ConponaTion. — See GuaRANTY. 


Construction. — See ApempTion; ANNUITY; APPOINTMENT; 
5; Brit or Lavine; Contract, 2; Devist; Easement; Fraups, Statute 
or; Insurance, 3; Jurispicrion; Law, Mistake or; Lecacy; Princr- 
PAL AND AGENT, 1. 


ConrTRACT.: 


1. An application for shares in a company was made by letter, and an answer, 
allotting shares, posted by the company. Before receipt of said answer, a second 
letter was posted by the applicant recalling his application. Held, that the con- 
tract of allotment was complete from the moment when said answer was posted. 
— Harris's Case, L. R. 7 Ch. 587. 

2. Defendants contracted to supply shoes, as per sample, to be delivered at a 
certain wharf; to be inspected and quality approved before shipment, and pay- 
ment to be made on delivery. The defendants knew that the shoes were for the 
French army, and for a winter campaign. On February 7th a number of shoes were 
inspected by the plaintiffs’ agent, approved, delivered at said wharf, and paid for, 
At this time the defendants knew that the shoes had to be passed by the French 
authorities, and that no paper was allowed in the soles of the shoes, and they had 
previously represented that there was no paper in the soles of the shoes they fur- 
nished. On February 11th, the defendants wrote to the plaintiffs, agreeing to take 
back the shoes which might be thrown back on the plaintiffs’ hands in consequence 
of paper being found in them, The inspection and delivery then continued, and a 
large number of shoes were paid for, and all the shoes were forwarded to France, 
where, upon examination by the French authorities by opening the soles, paper 
was found in the soles, and the shoes were rejected. The plaintiffs’ agent had 
not discovered that there was paper in the soles when inspecting the shoes, and 
the jury found that this defect could not have been discovered by any inspection 
which ought reasonably to have been made. The defendants contended that the 
plaintiffs had accepted the goods. Held, that the plaintiffs were entitled to reject 
the goods, and leave them in France on the defendants’ hands, and that they were 
entitled to recover back the price of the shoes, and damages for breach of con- 
tract, leaving the shoes the property of the defendants. — Heilbutt v. Hickson, 
L. R. 7 C. P. 438. 

8. The defendant agreed to be the depositary of certain bills in the following 
terms: The defendant ‘‘ undertakes to be responsible for said bills until the 
effectual encashment thereof, which encashment is entrusted to C.” Held, that 
the bills were properly delivered to C., when the time for encashment came, and 
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that the responsibility of the defendant then ceased.—Treffiz v. Canelli, L. R. 4 
P. C. 277. 

See Brit or Lapinc; Damaces; Evipence; ForeiGn 
GOVERNMENT; Fraups, Statute or; Insurance, 3,4; Law, MIsTaKE OF; 
Sreciric Peprormance ; VENDOR aND PurcuaseER, 1. 


Corporation. — See Sreciric PERFORMANCE. 
Costs. — See SEr-orr. 
Covenant. — See Bankruptcy, 5; EaseEMENT; EJECTMENT. 
Cross-REMAINDER. — See Leaacy, 3. 


DamaGeEs. 

The defendant contracted to deliver five hundred tons of iron, in equal quan- 
tities, in September, October, and November. In August the defendant repudi- 
ated the contract. The plaintiff claimed for damages the difference between the 
contract and market price of five hundred tons of iron on the 30th November; 
but the defendant contended for the difference in August, when the contract was 
repudiated, or on September 30th, when it was first broken. Held, that the 
measure of damages was the sum of the differences at the end of each month 
between the contract and market prices of one-third of the five hundred tons. — 
Brown v. Muller, L. R.7 Ex. 319. 

See Cuarter-Party, 1; Conrract, 2; NEGLIGENCE, 2; TREsPass. 


DEED. 

1. A testator gave the residue of his estate, after his wife’s decease, to his son 
C. and his heirs; ‘* and in case C, should die, leaving no issue, then my freehold 
estate shall be equally divided between my surviving children, or their families.” 
The wife died, and then C., intestate. At C.’s death there were living one son of 
the testator, the children of two other sons, the grandson and daughter of a fourth 
son, Held, that the gift was, on the death of C., without leaving issue at his death, 
to the other children of the testator then living, and the children of such of them 
as should be dead. — Burt v. Hellyar, L. R. 14 Eq. 160. 

2. A testator devised a portion of his estate, on failure of limitations for life 
and in tail, in trust to sell and pay the proceeds to the children of A. ‘‘ who shall 
be then living, and the issue of such of them as shall be then dead, leaving issue, 
share and share alike, but so as the issue of such of the children” of said A. *‘ as 
shall be then dead shall have no greater share than their, his, or her deceased 
parents would have had if living.” And a second portion in trust for P., and after 
her decease to divide the same among her children ‘then living;” and so on as 
with A. Proviso, that whenever sums should become payable “to the issue of 
my late sister A., and my sister P., and any one or more of such issue as shall be 
then dead having left lawful issue, then the issue of such issue as shall be so dead 
shall have the share to which their, his, or her parent would have been entitled to 
if living.” Held, that two living children of P. and the issue of a deceased child 
took one-third respectively of said second portion, as tenants in common.— Heas- 
man v. Pearse, L. R. 7 Ch. 660; s. c. L. R. 11 Eq. 522; 6 Am. Law Rev. 95. 

8. Devise in trust for E., with certain remainders to her children, and ultimate 
limitation as follows: ‘* And in case every child born or to be born should die 
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under the age of twenty-one years, and without leaving issue, then to the use of 
the heirs and assigns of E., as if she had continued sole and unmarried ;” remainder 
to heirs of testator. E. had a child who died, aged twenty-three, before the testa- 
tor’s death, but after the date of the will, at which time the child was aged six. 
teen. E. assigned her interest under the will to the defendant. The plaintiff 
claimed as heir-at-law of the testator, and of E. Held, that the ulfmate limita- 
tion did not take effect. Judgment for plaintiff. — Brookman v. Smith, L. R.7 
Ex. (Ex. Ch.) 271; s. c. L. R. 6 Ex. 291; 6 Am. Law Rev. 87. 

4. A testator directed his trustees to invest for accumulation the dividends of 
his personal estate, and the rents and profits of his real estate, during such time 
as any person bencficially interested in said estates should be under twenty-one, 
The trustees were to hold the testator’s real and personal estate to the use of his 
grandson, and atter the grandson’s decease, for the latter's first and every other 
son successively in tail; remainder to the testator’s second and other grandsons 
in like manner, remainders over. Then came the proviso: ‘I declare it to be 
my will and meaning, that such person as shall under my will be entitled to an 
estate tail in possession in my said real estate, shall not be absolutely entitled to 
my leasehold and personal estates until he shall attain the age of twenty-one, 
and that my said leaschold and personal estates shall absolutely belong only to 
such person as shall first attain the age of twenty-one, and become entitled to an 
estate tail in possession, under the trusts aforesaid.” Said grandson entered into 
possession of the estates as tenant for life, and had an eldest son who died an 
infant, and a second (the defendant) who attained twenty-one. The plaintiff, 
second grandson of the testator, claimed the leasehold and personal estates on 
the ground that they did not vest in said first grandson’s first son, who died under 
age. Held, that the defendant was entitled to an estate tail in possession, under 
the testator’s will, and was the first so entitled, and was therefore entitled to said 
personal estates. — Martelli v. Holloway, L. R. 5 H. L. 532. — 

See Apemprion; ANNUITY; APPOINTMENT. 


DistREss. 

Upon a demise of a coal-mine under certain land a power of distress for rent 
was reserved over the land described, and over “any lands other than those 
described in which there should be for the time being any pits in course of work- 
ing” by the lessees or their assigns. The defendant distrained over lands other 
than that described, which the lessee had assigned together with the coal-mine to the 
plaintiff. Held, that the power of distress over such other lands was void, for 
the uncertainty of their description, against said assignee. — Daniel v. Stephney, 
L. R. 7 Ex. 327. 

See EsecrMent. 


DisrRisuTions, STATUTE OF. — See APPOINTMENT. 


Divorce. 


1. Petition for divorce on the ground of the adultery and cruelty of her hus- 
band. ‘The jury found for the petitioner on the question of cruelty, but disagreed 
as to the adultery. The petitioner was allowed the alternative of having a rule 
upon her husband to show cause why separation should not be decreed on the 
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ground of cruelty, or of having the whole question, both of cruelty and adultery, 
tried again before a new jury. — Godrich v. Godrich, L. R. 2 P. & D. 392. 

2. A wife petitioned for divorce on the ground of cruelty by personal violence, 
and also by the communication of venereal disease. The issue of violence was 
found in favor of the wife, but the charge of infection was not proved. A new 
trial of the question of cruelty was granted to the husband, on the ground of 
surprise, but the court ordered that the issue for the jury should be confined to 
the question of personal violence. — Lee v. Lee, 2 P. & D. 409. 


Doc. — See MasTER aND SERVANT. 
DomiciLe. — See ExecuToRS AND ADMINISTRATORS. 


EasEMENT. 


In a lease the demised premises were described as bounded on the east and 
north by newly made streets (as on a plan referred to), on the west by premises 
of H., and on the south by land of the lessor. There was no approach to the 
demised premises but by said east and north sides. The lessee covenanted to 
build a house on the premises, ‘‘ and to kerb the said causeways adjoining the 
said land with proper kerbstone.” Held, that the lessee had a right of way over 
said new streets under the lease. — Espley v. Wilkes, L. R. 7 Ex. 298. 

See Trespass. 


EJECTMENT. 


Ejectment for breaches of covenant in a lease. The writ was dated July 21, 
1871, and did not claim the premises as from any previous day. In September, 
the plaintiffs distrained for rent due up to the previous 24th of June. Held, that 


the distraint did not waive breaches previous to said June 24th, as bringing eject- 
ment was an unequivocal election to determine the lease for any breach that 
could be proved. — Grimwood v. Moss, L. R. 7 C. P. 360. 
Equrry. — See Bitts anp Notes, 1; Speciric PERFORMANCE. 
Estate ror Lire. — See ANNvITY. 


Estate Tart.—See Devise, 4. 


EVIDENCE. 

1. A mutual marine insurance company issued an unstamped policy on a vessel 
which was subsequently lost. At a meeting of the company a claim for the 
insurance was allowed, and an entry to that effect was made in the minute-book, 
and the sum due ordered to be drawn for. A part of such sum was subsequently 
paid upon an order by the insured. Held, that though said policy could not be 
introduced in evidence, the validity of the claim for insurance had been admitted. 
—In re Teignmouth and General Mutual Shipping Association, Martin’s Claim, 
L. R. 14 Eq. 148. 

2. A letter from an English subject in Germany to a person in England break- 
ing off an engagement of marriage entered into in Germany is evidence that a 
breach has taken place in Germany. — Cherry v. Thompson, L. R.7 Q. B. 573. 

See BuRDEN oF Proor; NEGLIGENCE, 1; VENDOR AND PURCHASER, 2. 


ExecuTors AND ADMINISTRATORS. 
1. A wife who was entitled to a legacy upon the death of another person died 
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intestate in the lifetime of such person, and her husband died without having 
administered to her. Held, that said legacy formed part of the estate of the hus- 
band, and that administration in respect to said legacy must be taken out by 
the representatives of the husband. — In the Goods of Harding, L. R. 2 P. & 
D. 394. 

2. A testator appointed his daughter executrix for all his property not named 
in his will, and died, leaving residuary personal estate undisposed of. The 
court refused to grant probate to the daughter, as she was precluded from deal- 
ing with the property which passed under the will. — Jn the Goods of Wakeham, 
L. R. 2 P. & D. 395. 

3. A testator made a will in England disposing of his real and personal estate, 
and appointing an executor. Afterward he made a will in Italy, where he was 
domiciled, in which he made his wife his universal heiress, adding, ‘* I erase, re- 
yoke, and annul every other act or last will which I may have made.” Held, that 
the provisions of the first will being revoked as to the personalty, the appointment 
of executor was revoked also. — Cottrell v. Cottrell, L. R. 2 P. & D. 397. 


Fact, Mistake or.— See Insurance, 5; Law, Mistake OF; VENDOR AND 
PuRCHASER, 1. 


Fetony. — See Nonsvuit. 


Frxtures. 

The owner of a worsted mill mortgaged it with all its fixtures. In the mill 
there were looms, through the feet of which nails were driven into wooden beams 
or plugs set into a stone floor. The nails could be withdrawn without serious 
injury to the floor. It was essential to the working of the looms that they should 
be kept steady, for which their own weight was insufficient. Held, that the 
looms passed by the mortgage. — Holland v. Hodgson, L. R. 7 C. P. (Ex. Ch.) 
328. 


ForeIGN GOVERNMENT. 


The French government contracted in England for the purchase of arms, to be 
paid for as delivered out of a fund lodged for that purpose with bankers in Eng- 
land, upon the receipt of certificates from J. Certificates being refused, the 
bankers declined to make payments. A bill in equity, in which the French 
government was a defendant, praying inquiry, and accounts showing what was 
due under the contract, was granted, although the French government did not 
appear. — Lariviere v. Morgan, L. R. 7 Ch. 550. 


Fraup.—See Battment; Bankruptcy, 2, 3; VOLUNTARY 
SETTLEMENT. 


Fraups, Statute or. 

A. entered into a contract with B. for the purchase of wool, and signed and 
handed to B. a memorandum of the terms of sale. B. subsequently wrote to A., 
‘It is now twenty-eight days since you and I had a deal for my wool. . . . I 
shall consider the deal off as you have not completed your part of the contract. 
Yours, B.” And on A. asking for a copy of said memorandum, B. wrote, ‘I 
beg to enclose a copy of your letter,” enclosing a copy of the memorandum. 
Held, that there was sufficient memorandum of the contract signed by B. to 
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satisfy the Statute of Frauds. — Buxton v. Rust, L. R. 7 Ex. (Ex. Ch.) 279; 
s.c. L. R. 7 Ex. 1; 6 Am. Law Rev. 485. 


FraUDULENT PrerereNce. — See Bankruptcy, 3, 4; Trape-Mark; Vo.un- 
TARY SETTLEMENT. 
Freicut. — See Borromry Bonn; Carco; Insurance, 2; MorrGaGe. 
GENERAL AVERAGE. — See InsuRANCE, 3. 


GvuARANTY. 

1, The defendant guaranteed the honesty of the plaintiff's servant. Subsequently, 
the servant embezzled money from the plaintiff, was discovered, and repaid the 
money, without the plaintiff's informing the defendant. The plaintiff retained the 
servant in his employ, and the latter again embezzled money from the plaintiff, 
who then sued the defendant on his guaranty. Held, that the plaintiff, by retain- 
ing the servant in his employ after the first embezzlement without informing the 
defendant of the same, discharged the defendant from liability for the second 
embezzlement. — Phillips v. Foxall, L. R.7 Q. B. 666. 

2. Under 12 Car. II. ch. 24, a testator may appoint two guardians of his child, 
and authorize the survivor of the guardians, in case one should die, to nominate 
another guardian in place of the one dying. — In the Goods of Parnell, L. R. 2 
P. & D. 379. 


Hussanp anp Wire. — See Executors AND ADMINISTRATORS, 1. 
HyporHecation. — See Botromry Bonp. 
INEVITABLE ACCIDENT. — See BurDEN OF PROOF. 
Inrant. — See GuaRDIAN. 
INFRINGEMENT. — See Patent. 


INJUNCTION. 

A bill was filed against a tenant for life, who was also executrix of a preceding 
tenant for life, praying an injunction to stop waste, for an account, and for an 
account of what had come to her hands as executrix of the preceding tenant for life, 
who was also charged with waste. Six years had elapsed from the time of the 
waste committed by the preceding tenant for life, but not from the date of his death. 
Held, that as an injunction could not be granted against the preceding tenant for 
life, there could be no account against his executrix ; and that the claim was barred 
by the Statute of Limitations. — Higginbotham v. Hawkins, L. R. 7 Ch. 676. 


INSOLVENCY. — See Bankruptcy. 


INSURANCE. 

1. The value of a current policy in a life insurance company in the course of 
liquidation, is the sum that would buy a similar policy from a safe office. — Hold- 
ich’s Case, L. R. 14 Eq. 72. 

2. The plaintiff insured ‘‘ chartered freight, valued at £7000, at and from Syd- 
ney to Calcutta and London,” for the sum of £1000, said freight being for the 
carriage of goods only. Upon the arrival of the ship at Calcutta, the voyage 
was abandoned, and the ship took coolies and rice to Mauritius. The plaintiff 
thereupon procured an alteration of the policy, whereby it was agreed that the 
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voyage was to Mauritius; and it was added, “ the within interest is now declared 
to be on freight valued at £2000,” the sum underwritten remaining the same, 
The vessel was wrecked, and the rice and freight thereof wholly lost; but the 
coolies were saved, and their passage-money paid. It was customary when in- 
suring passage-money to describe it as freight of coolies, and the premium was 
generally less on passage-money than on freight of merchandise. Held, that under 
the circumstances ** freight ” did not include said passage-money, and that there- 
fore the freight insured was totally lost. But that, as it appeared that there was 
not a total loss of full freight, and as the valuation of freight refers primd facie to 
the freight of a full cargo, the policy as applicable to such partial freight was an 
open policy for half the loss of freight not exceeding, in any case, £1000.— 
Denoon v. Home and Colonial Assurance Co., L. R. 7 C. P. 341. 

3. In a policy of insurance upon a cargo from Taganrog to Bremen, the in- 
surers agreed ‘* to pay general average as per foreign statement if so made up.” 
The master of the vessel was obliged before arrival at Bremen to give a bottomry 
bond for repayment of damages from perils insured against, upon ship, freight, 
and cargo, and on arrival an average stater made up a statement of average, in 
which the loss was apportioned. The owner of the cargo paid his proportion; 
and to pay the proportion falling upon the ship, she was sold, but the proceeds 
were insufficient. A supplemental average statement was made up by said aver- 
age stater, in which said deficit was stated as the amount which the cargo had to 
pay as an additional bottomry debt. By the law of Bremen said deficit would be 
general average loss. Held, that the insurers were under the policy bound by said 
average statements at Bremen, whether in fact said deficit was a general average 
loss according to the law of England or Bremen, or not, and that they must pay 
the amount of said deficit. — Harris v. Scaramanga, L. RK. 7 C. P. 481. 

4. The plaintiff reinsured, subject to all clauses and conditions of the original 
policy, cargo in the D. at and from any port or ports, place or places, in any 
order on the west coast of Africa to the port of discharge in the United King- 
dom, insurance to begin from the loading of said goods on board said ship at as 
above. Under the original policy, outward cargo was to be considered homeward 
interest twenty-four hours after the vessel’s arrival at her first port of discharge. 
The vessel was lost more than twenty-four hours after arrival at her first port of 
discharge, having on board part of said outward cargo. eld, that the second 
policy attached. — Joyce v. Realm Insurance Company, L. R. 7 Q. B. 580. 

5. The defendant insurance company had a list of vessels in which were the 
Socrates, a Norwegian vessel, and the Socrate, a French vessel. The plaintiff 
and defendant entered into a contract for insurance, which the jury found was meant 
to be upon goods in the vessel in which they were shipped, whatever her name 
might be. The Socrates was named in the policy, but the hides were in fact 
shipped in the Socrate. Held, that considering the finding of the jury, the mis- 
nomer was of no consequence. — Jonides v. Pacific Insurance Co., L. R. 7 Q. B. 
(Ex. Ch.) 517; s. c. L. R. 6 Q. B. 674; 6 Am. Law Rev. 297. 


Interest. — See STATUTE OF. 


JURISDICTION. 


Under 24 Vict. ch. 10, § 13, which confers upon the Admiralty Court the same 
jurisdicfion in suits for limitation of liability that courts of chancery possess under 
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the Merchant Shipping Act of 1854, provided the vessel or her proceeds are 
under arrest, or sufficient bail has been given. Held, that a gross sum paid into 
court in lieu of bail, and less than the amount of the limited liability, was not suffi- 
cient to give jurisdiction under the statutes; and that a writ of prohibition might 
issue from the superior courts to the Court of Admiralty. — James v. The London 
& South Western Railway, L. R. 7 Ex. (Ex. Ch.) 287; s.c. 7 Am. Law Rev. 98. 


LANDLORD AND TENANT. — See Distress; EsectMenr. 


Law,. MisTaKE OF. 

In an agreement for a lease the term was expressed to be for seven or fourteen 
years, and under the agreement the lessee entered into possession. The lessor 
refused to execute a lease without inserting a power for the lessor to determine 
the lease at the end of seven years, alleging that all his other leases had such a 
power, and if such power was not in said agreement, the latter was made under 
amistake. Held, that the mistake was one of fact and not of law, and that the 
agreement must be specifically enforced. — Powell v. Smith, L. R. 14 Eq. 85. 


Lease. — See Easement; Law, MIsTakE OF. 


Leaacy. 


1. A testator directed that all the rest, residue, and remainder of his personal 
estate, which might be legally applied for such purposes, should be applied 
equally between six hospitals ; and he further directed that his estate should be 
so marshalled as to give the fullest effect to said bequest. Two only of the 
hospitals had power to hold real estate. The testator left pure and impure 


personalty. Held, that the impure personalty was included in the bequest to the 
hospitals, and should be applied to the payment of the two hospitals which could 
hold real estate. — Wigg v. Nicholl, L. R. 14 Eq. 92. 

2. A testator bequeathed personal estate to trustees of a town, in trust, to 
apply such estate to the same charitable purposes as those to which certain town 
funds were applicable. Said town funds were applicable, among other things, to 
the purchase of land. Held, that the bequest was good. —Wilkinson v. Barber, 
L. R. 14 Eq. 96. ; 

3. A testator bequeathed his residuary estate, upon trust, to pay the income 
equally between his three daughters, and if all or either of them should die 
leaving issue, then to pay one-third of the principal among the issue of each of 
said daughters who should die leaving issue, in equal shares; and if only one of 
said daughters should die leaving issue, to pay the whole residue among such 
issue; but if all said daughters should die without leaving issue, then over. One 
daughter died leaving children, and a second childless, /eld, that cross-remain- 
ders were to be implied between said daughters and their families; and that the 
class of issue to take under said bequest must be ascertained at the death of the 
daughter leaving such issue; therefore, one moiety of the share of said daughter 
dying childless must go to the children of the second daughter, and the other 
moiety by way of accretion to the share of the third daughter. — Jn re Ridge’s 
Trusts, L. R. 7 Ch. 665. 

See Apemprion ; ANNUITY; APPOINTMENT; EXECUTORS AND ADMINISTRA- 
TORS. 

Letrer. — See Contract, 1; Evipence; Fraups, STATUTE oF. 
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Lien. —See Set-orr; VENDOR aNp PurcHaseER, 1. 
Livr-Estate. —See ANNUITY. 


Limrrations, STaTUTE OF. 

The maker of a note, made six years before this action brought, had been sued 
within six years for interest on the note, and judgment being given against him, 
had paid the same. Held, that the note was not taken out of the Statute of 
Limitations, as no new promise to pay could be inferred from said compulsory 
payment of interest. — Morgan vy. Rowlands, L. R. 7 Q. B. 493. 

See INJUNCTION. 


MarsHatiine Assets. — See Leaacy, 1. 


Master AND SERVANT. 
The knowledge of a servant, who has charge of his master’s dog, that the dog 
is ferocious, is knowledge of the master. — Baldwin v. Casella, L. R. 7 Ex. 325. 
See ; SEDUCTION. 
Mixes. — See Trespass. 
Minor. —See Guarpian. 


Misnomer. — See Insurance, 5. 
Mistake or Fact.—See Insurance, 5; Law, Mistake Or; VENDOR AND 
Purcuaser, 1. 
Mistake or Law. —See Law, Mistake or. 


MortGace. 

A vessel was mortgaged to secure a certain sum, and afterward mortgaged to 
other parties to secure a second sum. The second mortgagees then advanced money 
upon the security of an express charge on the freight then in course of earning, and 
gave the charterers notice of their charge. The mortgagor also borrowed £800 for 
insurance purposes, giving the lenders a charge therefor on the freight, which 
the first mortgagors agreed should be a prior charge. The first mortgagees after- 
ward made a further advance, secured by a mortgage of ship and freight, and 
subsequently took possession of the ship, having had no notice of the second 
mortgage, or second mortgagees’ charge upon the freight. Held, that the £800 
borrowed by the mortgagor, and the sums due the first mortgagor upon both his 
mortgages, must be paid before the amount due the second mortgagees.— Liver- 
pool Marine Credit Co. v. Wilson, L. R. 7 Ch. 507. 

See Bankruptcy, 5; Fixtures. 


NEGLIGENCE. 

1. The plaintiff was a passenger to D. on the defendants’ railway, and was in 
the last carriage. The train stopped at D. late at night, with the body of the 
train alongside the platform, but the last carriage was opposite to and about four 
feet from a receding part of the platform, where passengers could not alight: the 
platform was long enough for the whole train to be drawn up alongside of it. 
There was no invitation to alight, but the train was at its final stand-still 
before resuming the journey. The plaintiff stepped out, expecting to step on 
the platform, but fell on the rails, and was injured. Held, that there was evidence 
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of negligence on the part of the defendants’ servants to go to the jury. — Cockle 
y. London & South Eastern Railway Co., L. R. 7 C. P. (Ex. Ch.) 321; 8. c. L. 
R. 5 C. P. 457; 5 Am. Law Rev. 299. 

2. The plaintiff was tenant from year to year of the ground floor, and the 
defendant of the second floor in the same building. By an accident the water 
escaped from a water-closet on the defendant’s premises, and damaged the plain- 
tiff’s premises and goods. The defendant was not guilty of negligence. Tedd, 
that the defendant was not liable for the damage. — Ross v. Fedden, L. R. 7 Q. 
B. 661. ‘ 

See BURDEN or Proor; PrincipaL aNp AGENT; TrEsPass. 


New TriaLt.—See Divorce; Nonsuir. 


Nowsuir. 

In an action of trover a verdict was found for the plaintiff. A rule for a new 
trial was applied for on the ground that the evidence tended to prove felony, and 
that the judge should have directed a nonsuit. Held, that the judge could only 
try the issues raised in said action, and properly refused to nonsuit the plaintiff. 
— Wells v. Abrahams, L. R. 7 Q. B. 554. 


PassaGre-Monery. — See INsuRANCE, 2. 
— See Bankrurtcy, 3. 


PATENT. 

It appears that if a machine is made with defects which render it useless, an 
inventor, who afterward makes a machine which remedies such defects, may 
maintain his patent, even though his machine is in some respects similar to the 
other. 

If a machine produces a new article, a better article, or a cheaper article than 
before, it seems that the machine may be patented, although it embodies the 
mere arrangement of common, elementary, mechanical materials, and although it 
produces no result of a different nature than that accomplished by other mechani- 
cal arrangements. — Murray v. Clayton, L. R. 7 Ch. 570. 

See Trapr-Mark. 

Payment. — See Principat aND AGENT, 2. 
Perreturry. — See Devisk, 4. 
Personat Estate. —See Deviss, 4. 
Pouicy. — See InsurANCE. 
Possrssion. — See MortGaGe. 

Post. — See Contract, 1. 

Power. — See APPOINTMENT; PROBATE. 


Principal AND AGENT. 

1. The by-laws of a railway company provided that no passenger should be al- 
lowed to enter any of the carriages or to travel therein without having first paid 
his fare and obtained his ticket ; and also that porters of the company should do 
the work assigned to them, and do all in their power to promote the comfort of the 
passengers and the interests of the company, but no express power was given to 
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remove a passenger in a wrong carriage. The plaintiff received injuries by being 
violently pulled from a carriage on said railway by one of its porters, who was 
under the mistaken belief that the plaintiff was in the wrong carriage. Held, that 
the act of the porter was within the scope of his employment, and that the com- 
pany was liable for the plaintiff's injuries. — Bayley v. Manchester, Sheffield, & 
Lincolushire Railway Co., L. R. 7 C. P. 415. 

2. The plaintiff sold goods to R. in ignorance of the fact that R. purchased for 
a principal. The principal in good faith received the goods, and paid R. for them, 
Subsequently, the plaintiff discovered that R. had a principal. Held, that after 
said bond fide payment to R. it was too late to come upon the principal. — Arm- 
strong v. Stokes, L. R. 7 Q. B. 593. 

See Broker; CarGo; Master anp SERVANT. 


See MortGaGe. 


Propate. 

A woman made a will in execution of a power, giving an annuity in ease she should 
have no children, or her children should die under age. She had children, who 
survived her. Administration with the will annexed was refused, as there was no 
one to whom, as interested under the will, it might be granted. General admin- 
istration was granted. — Jn the Goods of Graham, L. RK. 2 P. & D. 385. 

See Exrecurors ADMINISTRATORS, 2. 

Protest. — See Butts anp Nores, 2. 
Proviso. — See Devise, 4. 
Ramway.— See NEGLIGENCE, 1; Principat aNp AGENT, 1. 
— See Legacy, 3. 
Rent-CuHarGe. — See Distress. 

Rescission or Contract. — See VENDOR AND PURCHASER. 
Estate. — See ApEMPTION ; ANNUITY. 
Revocation. — See Exrecurors aNp ADMINISTRATORS; WILL. 

Sate. — See VENDOR AND PurcHASER, 1. 

Seatep Instrument. — See Specuric PerrorMANCE. 
SEawortuIness. — See Cuarrer-Parry, 1. 


SEDUCTION, 

The plaintiff's daughter was seduced while in the situation of governess, but 
on a three days’ visit to the plaintiff, with the employer's permission. While at 
home on the visit, the daughter assisted in domestic duties. She was confined 
while in service, and returned to the plaintiff. Held, that the action was not 
maintainable, as there was no evidence of service to the plaintiff at the time of 
seduction, and she was not in the plaintiff’s service at the time of confinement. 
— Hedges v. Tagg, L. R. 7 Ex. 283. 


Srt-orF. 
Action upon a judgment. Plea of set-off of a judgment obtained by defend- 
ant against plaintiff. Replication that said first judgment was for costs, and that 
the plaintiff’s attorney had a lien for his costs upon the amount payable under 
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said judgment, wherefor the plaintiff was suing as trustee of said attorney. 
Held, that there was a proper case of set-off. — Mercer v. Graves, L. R. 7 Q. B. 
499. 

See Buus anv Nores, 1. 


SETTLEMENT. 

Where a man made a voluntary settlement of the bulk of his property, with- 
out fraudulent intent, when he contemplated trade; or, in fact, six weeks after- 
ward, entered into trade, the settlement was held void against his creditors, who 
became so in the course of such trade. — Mackay v. Douglas, L. R. 14 Eq. 106. 

See Trust; VoLuntrary SETTLEMENT. 


Suw.—See or LaprxG; Borromry Bonp; Burven or Proor; Caar- 
TER-Party ; Insurance, 3; JURISDICTION; MortGaGe. 


Speciric PERFORMANCE. 

An agent of a railway company, duly authorized by the latter, entered into a 
verbal agreement with the plaintiff for the construction of buildings upon the 
company’s land, the company to pay £500 a year rent, or, in lieu of that, £5000. 
All contracts by the company were required to be under seal. Ina suit for spe- 
cific performance, held, that the case was one of a money contract not enforceable 
in equity, even though there was no valid contract in a court of law. — Crampton 
v. Varna Railway Co., L. R. 7 Ch. 562. 

See Law, MIsTakE OF. 


Statute. — See GuARDIAN; JURISDICTION; Principat AND AGENT; VOLUN- 


TARY SETTLEMENT. 
SraTuTE OF Fravups.— See Fraups, STaTuTE OF. 
Statute or Liwitations. —See Limitations, STATUTE OF. 
Sreamsuip.— See Birt or Lavine. 


SUCCESSION. 

A testator domiciled in Portugal directed that certain personal property should 
be collected by his executors and invested in English funds in trust to pay an 
annuity to the testator’s sister; after her death the fund to form part of the testa- 
tor’s residuary estate, and be divided among his children. Held, that when the 
executors had invested the fund in the above trust, a subsequent devolution of 
the fund to said children was a succession under the English Succession Duty 
Act. — Attorney-General v. Campbell, L. R. 5 H. L. 524. 

Surety.— See Bits anp Nores, 1; Guaranty. 
Tackinc. —See MorrGaGe. 
Tax. — See Succession. 
Tite. — See VENDOR AND PuRCHASER, 2. 
Totat Loss. — See Insurance, 2. 


TrapE-MarkK. 


One Ford was the inventor of a shirt, which he called ‘‘ Ford’s Eureka Shirt,” 
which trade-mark he used several years, affixing it to a particular part of the 


300 DIGEST OF THE ENGLISH LAW R#PORTS. 


shirt. He also, by advertisement, and in every invoice which he gave customers, 
described himself as patentee of said shirt. The defendant sold shirts which 
he marked ** The Eureka Shirt” in the same part as that marked as above by 
Ford, Held, that Ford, by putting his name before ‘* Eureka,” did not lose his 
right to the latter word as a trade-mark; and that the misrepresentation as to 
the shirt being patented would be no defence to an action at law, and that there- 
fore the defendant should be enjoined from applying the mark ** Eureka” to his 
shirts. — Ford v. Foster, L. R. 7 Ch. 611. 


Trapver. — See SETTLEMENT. 


Trespass. 

In the defendant’s land were hollows caused by the subsidence of the ground 
over spots which had been worked out in mining operations. Heavy rains caused 
water to overflow from the watercourse into the hollows, thence into the defend- 
ant’s mines, and thence into the plaintiff's mines. The defendant had diverted 
the watercourse, and thereby lessened its liability to overtlow, and had not been 
guilty of negligence in working his mines. Held, that the defendant was liable 
for the damage to the plaintiff’s mine. — Smith v. Fletcher, L. R. 7 Ex. 305. 


Trover. — See Broker; Nonsvuit. 


Trust. 
The trustees of a marriage settlement gave certain bankers a power of attor- 
ney to receive the dividends of any sum of consols standing in their joint names, 
and pay the same to the husband during life. The husband subsequently directed 


the bankers to purchase additional stock in the consols, and to make the invest- 
ment in said trustees’ names. No notice of said investment was given to the 
trustees. Held, that said investment was to be held upon the same trusts with 
the settled fund, and that there was no resulting trust to the husband. — In re 
Curteis? Trusts, L. R. 14 Eq. 217. 

See Annuity; LeGacy, 2; Set-orr; Succession. 


Unstampep IxstruMENT. — See Evipence, 1. 


VENDOR AND PURCHASER. 

1. Property was advertised for sale by auction, and stated to be a reversion in 
fee after a life-estate. At the sale the auctioneer read certain conditions of sale, 
in which the property was stated to be subject to two mortgages. No copy of 
these conditions was handed to the purchasers. The plaintiff, who was deaf, 
purchased the estate, with no knowledge of the mortgages, and paid a deposit. 
Held, that the contract, having been entered into under a mistake, induced by 
the advertisement of the vendor which should have mentioned the mortgages, must 
be rescinded, and the deposit returned with interest, and that there was a lien 
for the same upon the property. — Torrance v. Bolton, L. R. 14 Eq. 124. 

2. The defendant contracted to sell a certain estate to the plaintiffs, and re- 
ceived a deposit. The defendant’s abstract of title showed a voluntary convey- 
ance of the estate by the defendant, but no evidence was given to show that the 
conveyance was, and had always continued to be, voluntary. //eld, that the 
plaintiff was entitled to recover his deposit, both because of said want of evi- 
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dence, and also because, even if said conveyance were voluntary, the vendor had 
no title, and could not compel the vendee to make his title good by his own act 
in accepting a conveyance. — Clarke v. Willott, L. R. 7 Ex. 313. 


Verpicr. — See Divorce. 


VoLuntaRy SETTLEMENT. 

1. A debtor, being in a very weak state of health and mind, distributed his 
property among his children, receiving in consideration of part of the property 
asmall annuity. J/eld, that as the children knew that the creditors would be 
defeated by said distribution, it was void against creditors, by 13 Eliz. ch. 5, 
even though the debtor had no fraudulent intention. — Cornish vy. Clark, L. R. 
14 Eq. 184. 

2. A testator raised money wherewith to pay his debts, and then executed a 
voluntary settlement of the residue of his property, with no intention of de- 
frauding his creditors. The settlement was held valid, although the settlor did 
not use the whole of the money raised in payment of his debts, whereby some 
of them were unpaid. — Kent v. Riley, L. R. 14 Eq. 190. 


Watver. — See EsecTMENT. 
Waste. — See Insuncrion. 
Watercourse. — See Trespass. 
Way. — See Easement. 


Wi. 


A testator tore up his will under the mistaken impression that it was invalid, 
but afterward collected and preserved the pieces until his death. Held, that 
there had been no revocation of the will. — Giles v. Warren, L. R. 2 P. & D. 
401. 

See ApEMPTION; APPOINTMENT; Devise; Exrecurors ADMINISTRA- 
Tors; Guarpian; LeGacy; Proparte. 


Worps. 
** Family.” —See Devise, 1. 
Freight.” —See INsuRANCE. 
** In Possession.” —See Devise, 4. 
Necessity.” —See Carao. 
Steamship.” —See But or Laprna. 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 13 Florida; 43 Georgia; 55 Illinois; 32 
Iowa; 59 Maine; 35 Maryland; 105 Massachusetts; 22 Michigan; 7 Nevada; 
47 New York; 68 Pennsylvania; 34 Texas; also from 13 Wallace (Reports of 
the Supreme Court of the United States).] 


ABANDONMENT. — See COLLisIon. 
Account. —See APPLICATION OF PAYMENTS. 
ADMINISTRATOR. — See EXECUTOR AND ADMINISTRATOR. 


ADMIRALTY. 

Action on a bill of lading to recover for the loss of property caused by a vessel 
nagivating the Mississippi river. Held, that the state court had jurisdiction. — 
Howe Ins. Co. v. Northwestern Packet Co., 32 Iowa, 223. 

AcEnt. — See Principat anp AGENT. 
AGREEMENT. —See Contract. 


ALIMony. 

There was no statute authorizing alimony to the wife to enable her to prosecute 

her defence to a libel for divorce. Held, that the chancery powers of the court 

enabled it to make such adecree. (Grover, J., dissenting.) — Griffin v. Griffin, 
47 N. Y. 134. 


ALTERATION OF INSTRUMENTS. — See Brits anp Nores, 4. 
Amnesty. — See Parpon. 


APPLICATION OF PAYMENTS. 

A. made purchases from B., and had a running account, both before and after 
A.’s discharge in bankruptcy. B. was not inserted in A.’s list of creditors, and 
had no notice of the bankruptcy. A. made payments after his discharge exceed- 
ing the value of his purchases since that time. Held, that B. could rightly apply 
them to the earliest items of the account. — Hill v. Robbins, 22 Mich. 475. 


APPOINTMENT. — See EXECUTOR AND ADMINISTRATOR. 
Attempt To Commit Orrences. —See Law, 4. 


ATTORNEY. 

On an application by a married woman to be admitted to the bar. Held, that 
as a married woman was not bound by contracts having no relation to her own 
property the application must be refused. — In re Bradwell, 55 Ill. 535. 

See Jupiciat Act. 
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Bankruptcy. 

Where an assignment was made under a state insolvent law, and no proceed- 
mgs had been instituted under the United States Bankrupt Act, held, that the 
enactment of that act did not supersede or suspend all the state insolvent laws. 
(Day, C. J., dissenting.) — Reed v. Taylor, 32 Towa, 209. 

See APPLICATION OF PayMENTS. 


BELLIGERENT Ricuts. —See Law or Nations. 


Bequest. 

A testator bequeathed a fund to trustees ‘to be by them applied for the pro- 
motion of agricultural or horticultural improvements, or other philosophical or 
philanthropic purposes, at their discretion.” Held, a valid charitable bequest. — 
Rotch v. Emerson, 105 Mass. 431. 


Britis anp Notes. 


1. A promissory note contained the clause, ‘if not paid when due, and suit is 
brought thereon, I hereby agree to pay collection and attorney fees therefor.” 
Held, negotiable. — Sperry v. Horr, 32 Iowa, 184. 

2. A promissory note, as follows: ‘* Four months after date I promise to pay 
to the order of S. & Co. $225, value received. J. T. H., Treas. St. Paul's 
Parish.” Held, the personal contract of J. T. H., and not that of the parish of 
which he was treasurer. — Sturdivant v. Hull, 59 Me. 172. 

3. Defendant by fraud was induced to sign a promissory note, thinking he was 
signing a contract making him agent for the sale of a patent hay-fork. Held, 
‘that the note was void, although in the hands of a bond fide purchaser for value 
before maturity. — Gibbs v. Linabury, 22 Mich. 479. 

4, Action on a promissory note, by bond fide holder, before maturity, against 
maker. Payee, after delivery, had added after the words ‘ value received with 
interest at,” the words ‘10 per cent,” without the knowledge or consent of the 
maker. Held, that the action could not be maintained. — Holmes v. Trumper, 
22 Mich. 427. 

5. A. made a promissory note to B. Trustee process was served on A. at the 
instance of C., a creditor of B. B. indorsed the note to Y. before maturity, bond 
Jide, for value, Y. being ignorant of the trustee process. A. paid the amount of 
the note to Y. Held, that A. was thereby discharged, and the doctrine of lis 
pendens did not apply. — Day v. Zimmerman, 68 Pa. St. 72. 

6. Plaintiff was forced by the Confederate authorities to take Confederate 
money in satisfaction of defendant's note. Held, not a payment that would avail 
defendant in a suit on the note. — Harrell v. Barnes, 34 Texas, 413. 

See Conspiracy; ConstituTIonaL Law, 4; TROVER. 


But or Lapinc. —See ADMIRALTY. 


Bona Five Hoiper. —See Buus Notes, 3, 4, 5. 


Bona Five Purcnaser. 


A. conveyed land to B. by deed which was never recorded. After A.’s death 
his heirs conveyed the same land to C. by quitclaim, C. knowing nothing of the 
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former conveyance. Held, that C. only having a quitclaim, could not be con- 
sidered a bond fide purchaser. — Rodgers v. Burchard, 34 Texas, 441. 
See Burpen or Proor. 


Borromry. — See GENERAL AVERAGE. 


Burpen oF Proor. 

Defendant claimed title to the land in question by virtue of a deed from plain- 
tiff’s grantor, dated subsequent but recorded prior to plaintiff's deed. Held 
(Campse.t, C. J., dissenting), that the burden of proof was on the defendant to 
show a purchase in good faith and for a valuable consideration, and by some other 
evidence than the recitals in his deed. — Shotwell v. Harrison, 22 Mich. 410. 

See Craminar Law, 1, 2. 

By-Laws — See Manpamvus. 
Cana. — See Joint TortTFeasor, 2. 
Carrier. —See Rattroap, 2. 


Cuarity. — See BEQuEsT. 


CHARTER. 


1. The charter of a city granted to it the power of constructing wharves and 
regulating their use, and of regulating the anchorage and mooring of boats. 
Held, that tlie city thereby had power to forbid the landing of boats at other 
places than those fixed, and to punish by fine an owner of a water-lot on the 
Mississippi river who landed a boat on his own shore.— City of Dubuque v. 


Stout, 32 Towa, 80. 

2. A railroad company was authorized by its charter to construct its railroad 
so as to cross a turnpike. Held, not a condemnation of the franchise of the turn- 
pike company, nor an impairment of the obligation of the contract of its charter. 
— Baltimore, &c., Turnpike Co. vy. Union R.R. Co., 35 Md. 224. 

See Corporation, 1; Jormst Tortreasor, 2; RarLroap, 2; REMOVAL OF 
Surrs rrom State TO Unitep States Courts, 4. 


Citizen. — See Removat or Suits From State To Unirep States Courts, 4. 


Crvit Rieuts’ Act. 

Defendants were tried in the United States court, in Kentucky, for the murder 
of a negro. By the law of Kentucky negroes were incompetent as witnesses for 
or against a white man. Held (BrapLry and Swayne, JJ., dissenting), that 
such a trial did not affect persons who could not enforce their rights in a state 
court, and therefore the Civil Rights’ Act conferred no jurisdiction thereof on the 
United States court. — Blyew v. United States, 13 Wallace, 581. 


COoLLIsIon. 


On a libel by the owners of a schooner against the owners of a steamer for 
damage from collision. Held, that the Act of Congress of 1851, limiting the 
liability of ship-owners, applied; that they were liable to the extent of the value 
of the steamer and freight at the time of the collision; and might relieve them- 
selves from responsibility by abandoning the steamer and freight, although she 
was a total loss. — Norwich Co. v. Wright, 13 Wallace, 104. 
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Common Carrier. —See Rarroap, 2. 
ConFEDERATE Money. —See Brits anp Norges, 6. 
Conruict oF Laws. — See Bankruptcy. 


CoNSIDERATION. —See BurpDEN oF Proor; Conspiracy; CONSTITUTIONAL 
Law, 1; Corporation, 1; SLAVE; Usury. 


Consignor. —See VENDOR AND PurcuaseEr, 1. 


ConsPIRACy. 


Two coal companies in one region, and three in another, entered into an agree- 
ment, by which a committee should be appointed to regulate the prices and 
amounts of their sales, each company to deliver only its proportion of coal, and 
to sell only at the price set by the committee, payments to be made by those in 
excess to those in arrear. Held, in a suit on a note given by one company to 
another in equalization, that the contract was a conspiracy, a corner, and void 
as against public policy, and the note tainted thereby. — Morris Run Coal Co. 
v. Barclay Coal Co., 68 Pa. St. 173. 


ConsTITUTIONAL Law. 


1. The constitution provided that all judgments and decrees in any court since 
January, 1861, upon any evidence of debt based on the purchase of slaves, were 
thereby set aside, and the consideration should be deemed to have failed. Held, 
that such provision was void and not binding on the courts. — McMealy v. Greg- 
ory, 13 Fla. 417. 

2. An act of the legislature allowed a defendant to set off, in an action of con- 
tract, losses to himself arising out of the rebellion, without connecting the plain- 
tiff directly therewith. Held, unconstitutional. — Gunn v. Hendry, 43 Geo. 
556. 

3. An act of the legislature denied the use of the courts to collect a debt 
unless the legal taxes had been paid on it, and an affidavit to that effect filed in 
court. Held, constitutional, and not ex post facto as to a debt incurred before 
the passage of the act. (WaRNER, J., dissenting.) — Walker v. Whitehead, 48 
Geo. 538. 

4. A statute of Nevada required a stamp on a foreign bill of exchange. Held, 
a legitimate exercise of the taxing power, and not in contravention of the con- 
stitution of the United States. — Ex parte Martin, 7 Nevada, 140. 

5. Merchandise was imported, the custom-house duties and charges paid, and 
it remained in the original packages unbroken and unsold in the hands of the 
importer. Held, that it was not liable to state taxation. — Low v. Austin, 13 
Wallace, 29. 

6. Congress enacted that the acceptance of a pardon of a person concerned in 
the rebellion, without disclaimer, should be conclusive evidence of the acts par- 
doned, and on proof of such pardon any claim against the United States should 
be dismissed for want of jurisdiction. Held, unconstitutional. — United States 
v. Klein, 13 Wallace, 128. 

See Cnarter, 2; Ricuts’ Act; ConstirutionaL Law, State, 6; 
ExEcuTOR AND ADMINISTRATOR; Hapeas Corpus; Insurance, 1; Stave; 
Sramp, 2; or Luwirations, 1. 

VOL. VII, 20 
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ConstituTionaL Law, Stare. 

1. A statute provided that the court should, in its discretion, commit to the 
reform school any child between six and sixteen who was * growing up in men- 
dicancy, ignorance, idleness, or vice.” Held, on an application for habeas corpus 
by the father of a boy so committed, that the statute was in violation of the Bill 
of Rights. — The People, &c. v. Turner, 55 Ill. 280. 

2. The legislature by special act enacted that two persons, one of whom had 
been divorced from a former wife, and had never obtained leave of court to 
marry again, were ‘* husband and wife to all legal intents and purposes.” Held, 
unconstitutional. — White v. White, 105 Mass. 325. 

3. An act of the legislature attempted to ratify the action of towns in agreeing 
to pay drafted men, including those who went to the war, those who sent a sub- 
stitute, and those who paid the commutation, three hundred dollars apiece, 
Held, wneonstitutional. — Thompson v. Pitiston, 59 Me. 545. 

4, The legislature having provided for the taking of land for a public park, 
and for the assessment of damages to the land-owners; and land having been 
taken and damages assessed, the legislature by a subsequent act provided that 
no interest should be allowed on damages. Held, that the last act was uncon- 
stitutional, as usurping judicial functions. — Haley v. City of Philadelphia, 68 
Pa. St. 45. 

5. A special act of the legislature declared the will of A., which was unat- 
tested, to be legal and valid, and repealed all acts in so far as they conflicted 
therewith. Held (Wuitman, J., dissenting), constitutional. — Jn re Estate of 
Henry Sticknoth, 7 Nevada, 223. 

6. School trustees refused to admit a negro child, in obedience to a statute 
prescribing that ‘negroes. . . shall not be admitted into the public schools, 
but the board of trustees may establish a separate school for their education, 
and use the public school funds for the support of the same.” Held (Garner, 
J., dissenting), that the statute was unconstitutional, and that mandamus should 
issue to compel the trustees to admit the negro. — The State v. Stoutmeyer, 7 
Nevada, 342. 

Construction.— See anp Nores, 1, 2; 1; Stature, 1; 
Wit. 
Contempt oF Court. —See Jupiciat Act. 


Contract. — See ArrorneyY; CHartTer, 2; Conspiracy; Corporation, 1; 
Insurance, 3; Jornt Tortreasorn; MarriaGe; Stave; VENDOR AND 
Purcuaser, 2; War. 


ContTRIBUTION. — See GENERAL AVERAGE. 


Contriputory NEGLIGENCE. 

1. In an action against a railroad company for killing plaintiff's horse at a 
highway crossing, the court ruled that as at the time of the accident the horse 
was frightened, and not under the control of any one, it was not the subject of 
any care whatever, and therefore, no matter how negligent the defendants were, 
the plaintiff could not recover. Held, error, and that the question of due care 
of plaintiff was for the jury. — Southworth v. Old Colony & Newport R.R. Co., 
105 Mass. 342. 
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2. A child of three years was sent across a street in a city, in charge of a child 
of nine years, and was injured by the negligence of a street-railway company. 
Held, not per se negligence. — Jil v. 42d St., &c., R.R. Co., 47 N. Y. 317. 


Plaintiff purchased of the English author the sole right of publishing and per- 
forming a drama in the United States. Afterwards, by consent of the author, 
it was publicly played in England, and brought by witnesses to defendant, who 
published it in the United States. Held, that he did this in violation of plain- 
tiff’s right. — Palmer v. De Witt, 47 N. Y. 532. 


CorPORATION. 


1. Two railroad companies, authorized by law to lease to each other their 
roads, by a majority vote of their stockholders, made a lease, and inserted a 
covenant that, on the proper legislation being had, the two companies should be 
amalgamated. Held (McCay, J., dissenting), that this covenant did not inval- 
idate the contract, although the consideration of the lease was the mutual cov- 
enants therein. — Central R.R. Co. v. Mayor, &c , of Macon, 43 Geo. 605. 

2. The directors of a railroad company contracted for the completion of their 
railroad, and, although not expressly authorized thereto by their charter, agreed 
to issue preferred stock in payment therefor ; and agreed that, to hold a certain 
number of shares of such preferred stock should be a qualification of a director; 
this agreement was consented to and acquiesced in by the stockholders. Held, 
not ultra vires, and if third persons had acted on the faith of the agreement, it 
could not be avoided by the stockholders. — Hazlehurst v. Savannah, &c., R.R. 
Co., 43 Geo. 13. 

8. A corporation borrowed money to enable it to do an act ultra vires, and 
was sued therefor. Held, that a stockholder could not maintain a bill to enjoin 
the prosecution of the suit, — Bradley v. Ballard, 55 Ill. 413. 

4. Complainants subscribed to a majority of the shares in a corporation under 
an agreement that five dollars on each share was to be paid to the treasurer 
whenever a certain number of shares were taken; they declined to pay the five 
dollars on the ground that no treasurer was legally chosen. Held, that they had 
no such rights in the stock as would entitle them to an injunction against persons 
who were alleged to be illegally carrying on the business of the corporation. — 
Busey v. Hooper, 35 Md. 15. 

5. A stock company issued bonds secured by mortgage of its corporate prop- 
erty. Ona suit for foreclosure, the company was defaulted, and one stockholder 
filed a plea of intervention, setting up that the bonds were fraudulently issued 
by the directors, and that the default was collusive. Demurrer to this plea was 
sustained. Held, error. — Mussina v. Goldthwaite, 34 Texas, 125. 

See InsuRANCE, 1; Manpamus; RatLroap, 2; REMovaL oF Suits FROM 
Stare To Unitep States Courts, 3, 4. 


Coupon. — See INTEREST. 


Court. — See ConstiruTionaL Law, 6; ConstiruTIonAL Law, State, 2; 
Jupiciat Act. 


Covenant. —See MortGacGe. 
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Law. 

1, Ona trial for murder. where the killing had been proved, held, that the burden 
was on the defendant to show circumstances to reduce the grade of the crime, 
unless such circumstances are shown by the evidence on the part of the state, — 
Dixon v. The State, 13 Fla. 631. See also Gladden v. The State, ib. 623, 

2. Indictment for murder; defence, insanity. Held, that the defendant must 
satisfy the jury of his insanity by a preponderance of proof.— The State vy, 
Felter, 32 Iowa, 49. 

3. Defendant carnally knew a woman (not his wife) without her consent, while 
she was, as he knew, insensible. Held, rape. — Commonwealth v. Burke, 105 
Mass. 376. 


4. In Massachusetts an attempt to commit suicide is not indictable. — Com- 
monwealth vy. Dennis, 105 Mass. 

5. Defendant took a horse that was trespassing on his premises with the intent 
either to conceal him until the owner should offer a reward, or to buy him “on 


the run” at a reduced price. Held, larceny. — Commonwealth v. Mason, 105 
Mass. 163. 

6. A statute authorized a defendant in a criminal case to testify if he should 
request it. Held, that the fact that a defendant did not testify was proper for 
the jury to consider, on the question of guilt. — State v. Cleaves, 59 Me. 298. 

7. An indictment charged an assault on two persons at the same time, and by 
the same means. Held, not bad for duplicity on motion to quash. — The State 
v. Bradley, 34 Texas, 95. 

See Rieuts’ Act. 


DamaGes. — See Cottiston; Constirutionat Law, State, 4; Tort- 
FEASOR; Measure OF DamMaGrs; PrincrpaL aND AGENT; RECOUPMENT; 
Riparian Owner; Statute, 2; VENDOR AND PuRCHASER, 2. 


Deatu. — See Stature, 2. 
Drep.— See Bona Fine Purcuaser; BurpEN or Proor; Law oF 
Nations. 
Dettvery.— See VENDOR AND PurRCHASER, 2. 
Descent. — See Stature, 1. 
Devisr. —See 
DiscnarGe. — See APPLICATION OF PAYMENTS. 
Distrisution. — See Stature, 1. 
Divorce. — See Atimony; ConstiruTionaL Law, State, 2. 
— See Stature or Limitations, 2. 

Domestic Retations.— See ConstiruTionaL Law, State, 2; MARRIAGE. 
Drart. — See ConstiruTionaL Law, State, 3. 
Duress. — See Britis anp Nores, 6. 

Epvucation. — See ConstiTuTionaL Law, Stare, 6. 

Eminent Domain. — See Crarter, 2; ConstiruTionaL Law, Stats, 4 
Enemy. — See Law or Nations. 

Equity.— See Atimony; Corporation, 3, 5; Trape-Mark. 
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Estorre.. — See Corporation, 3. 


EXEcurTION. 
Judgment being rendered, execution was made and indorsed “to lie,” and 
left on file. This was repeated from term to term of the court for twelve years, 


Held, that the Statute of Limitations was thereby avoided. — Hagerstown Bank 
v. Thomas, 35 Md. 511. 


EXECUTOR AND ADMINISTRATOR. 

A judge of probate appointed his brother-in-law administrator of an estate of 
which his father-in-law was a creditor. Held, that the appointment was void. — 
Hall v. Thayer, 105 Mass. 219. 

See Srarure or Limitations, 1. 


ForeiGN ATTACHMENT. — See BiLts anp Nores, 5. 


ForeiGN JUDGMENT. 

Plaintiff had a valid unsatisfied judgment in California which defendant had 
not attempted to avoid. Held, that he could not sue on the original demand, 
treating the judgment as of no effect. — Henderson v. Staniford, 105 Mass. 504. 

Francuise. — See Cuartrer, 2; Rariroap, 2. 
Fraup.—See Bitts anp Notes, 3; Corporation, 5. 
GaRNISHEE. — See Bitts anp Nores, 5. 


GENERAL AVERAGE. 

The master of a vessel injured by perils of the sea hypothecated the ship, 
freight, and cargo to an amount exceeding the value of the ship and freight, and 
beyond what a prudent owner would have done. Held, that the owner of the 
cargo could not recover from the ship-owner the value of the cargo taken to pay 
the balance on the bottomry bonds. — Stirling v. Nevassa Phosphate Co., 35 
Md. 128. 


Haseas Corpus. 

A state court on habeas corpus discharged a person enlisted in the service of 
the United States on the ground that he was a minor, and enlisted without the 
consent of his father. Held, on writ of error (Cuasr, C. J., dissenting), that he 
being held under color of authority of the United States, the state court had no 
jurisdiction, and the discharge was void. — Tarble’s Case, 13 Wallace, 397. 

See ConstiTuTIONAL Law, Stare, 1. 

Hicguway. — See Contrisutory NEGLIGENCE, 1; JorntT ToRTFEASOR. 
Homicipe. — See Crvit Riguts’ Act; Criminat Law, 1, 2. 
AND Wire. — See ConstituTionaL Law, State, 2; MarriaGE. 
ItteGat Act. —See Insurance, 1. 

Power. — See Carrer, 1. 

InpICTMENT. — See Criminat Law, 7. 


Inrant. — See ConstitruTionaL Law, State, 1: Contrisutory NEGu- 
GENCE, 2. 
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InsunctTion. —See Corporation, 4. 
Insanity. — See Criminat Law, 2. 
Inso_vency. —See Bankruptcy. 


INSURANCE. 

1. A statute required a foreign insurance company before doing business in 
Illinois to file certain certificates; a company having neglected this, insured 
the defendant and took his deposit note. Held, that the contract was void, 
and no recovery could be had on the note. — Cincinnati Mut. Health Ass. Co, y, 
Rosenthal, 55 Mil. 85. 

2. Ina policy of insurance the amount insured was stated as ‘* being not more 
than three-fourths of the value of the property as stated by the applicant.” 
Held, that this valuation was conclusive in the absence of fraud, although a 
subsequent proviso restricted the whole- amount of insurance, if an additional 
policy was obtained, to three-fourths of the actual value of the property at the 
time of loss, and although the insured had covenanted in his application (which 
covenant was not embodied in the policy) that such valuation should not be con- 
clusive. — Luce v. Dorchester Ins. Co., 105 Mass. 297. 

But aliter where the subsequent proviso defined the liability as not ‘* beyond 
three-fourths of the actual cash value of the property insured at the time of 
loss.” — Brown v. Quincy Ins. Co., ib. 396. 

3. Wife made application for insurance on husband’s life, and paid fifty dol- 
lars to be applied to the first year’s premium if the risk should be taken. The 
company issued a policy and forwarded it to its agent, but he, hearing of the 
husband’s death, refused to deliver it. Held, in an action against the company 
on the policy, that the wife could recover. — Cooper v. Pacific Mut. Life Ins. 
Co., 7 Nevada, 116. 

See War. 

INTEREST. 

On a petition for mandamus to compel county commissioners to levy and col- 
lect taxes to pay the interest on certain coupon bonds, held, that it was error to 
direct them to collect interest on the coupons. — County Commissioners, &e. v. 
King, 13 Fla. 451. 

See Bitts anp Nores, 4; ConstiruTionaLt Law, Stare, 4; Usury. 


InTERNAL ReEvENvE. — See Tax. 


Joint TORTFEASOR. 


1. A city contracted with a street-railway company to keep in repair the part 
of the public streets through which its railway passed. The city paid damages on 
a judgment in favor of a person injured by a defect in that part of a street be- 
tween the tracks of the railway. Held, that it could recover the same amount 
from the company, and was not so a joint tortfeasor as not to be entitled to in- 
demnity. — Brooklyn v. Brooklyn City R.R. Co., 47 N. Y. 475. 

2. A canal corporation was authorized by its charter to take, use, and own the 
water-power of a river, ‘‘ provided that it be so done that it shall not at any 
time impede or interrupt the navigation.” The corporation by contract sold to 
the city of Philadelphia the right to use for city purposes the water not needed for 
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navigation. During great drought the city used so much water that the plaintiff, a 
canal boatman, was prevented from navigating the company’s canal. Held, that 
the city was liable to him for his detention. — City of Philadelphia v. Collins, 
68 Pa. St. 106. 


JUDGMENT — See ConstituTionaL Law, 1; Execution. 


JupictaL Act. 


In an action against a judge for disbarring an attorney-at-law for threatening 
him with personal violence, it was alleged that the defendant exceeded his juris- 
diction, and maliciously and corruptly. Held (Davis and Ciirrorp, JJ., dissent- 
ing), that the action could not be maintained. — Bradley v. Fisher, 13 Wallace, 
335. 

JurIspicTion. — See ApMIRALTY ; ConsTITUTIONAL Law, 6; Hapeas Corpus; 
Act; Manpamvs. 


Jury. —See Contrisutory NEGLIGENCE, 1. 
Larceny. — See Croat Law, 5. 


Law or Nations. 
A deed appeared on its face to have been executed in 1863 by a citizen of 
Virginia to a citizen of Ohio. Held, void. — Hill v. Baker, 32 lowa, 302. 
Lease. — See Corporation, 1. 
LeGisLaTIonN. — See ConstiTuTIONAL Law, State, 2, 3, 4, 5; Sratuts, 1. 
Lien. — See Tax. 
StatuTE or. —See Stature oF Limitations. 
Lis Penpens.—See Butts anp Notes, 5. 


ManpDaMvs. 


Petitioner, a member of an incorporated mechanics’ association, was expelled 
for violation of the society’s constitution, and applied for mandamus to restore 
to him his rights. Held, that the jurisdiction of the society to expel must in each 
instance appear from its records, and in the absence of such record mandamus 
was granted. — Roehler v. Mechanics’ Aid Society, 22 Mich. 86. 

See ConstiruTIoNAL Law, State, 6; Lvrerest; Ramroap, 2. 


MarriaGeE. 

A. and B. mutually agreed to regard each other as husband and wife, co- 
habited together, treated each other and were regarded as husband and wife; 
there was, however, no religious ceremony. Held, not a valid marriage so as to 
pass rights of property. — Denison v. Denison, 35 Md. 361. 

Marriep Woman. — See ATTorNey. 
Master AND SERVANT. — See NEGLIGENCE; PRINCIPAL AND AGENT. 


Measure oF DaMaGEs, 


Warranty that stock sold by the defendant to the plaintiff should be ‘* worth 
$700, market value, within one year from date.” Plaintiff assumed that dam- 
ages should be measured by the difference between its market value at the end 
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of the year and $700; defendant, that the measure was the difference between 
the highest market value during the year and $700. Held, that of the two the 
latter was the proper measure. — Woodward v. Powers, 105 Mass. 108. 
See Tortreasor, 1. 
Mercer. — See Foreign JupGMENT. 
Miuitary.— See Haneas Corpus. 


MortGace. 

A deed which in equity was a mortgage contained a stipulation whereby the 
mortgagee agreed to assume and pay a prior mortgage. eld, after the cancel- 
lation and discharge of the second mortgage, that the second mortgagee was 
not liable to the prior mortgagee. — Garnsey v. Rogers, 47 N. Y. 233. 

Murper. —See Crvin Riguts, Act; Criminat Law, 1, 2. 

NaviGaBLeE Waters.—See Jorst Tortreasor, 2; Riparian Owner. 


NEGLIGENCE. 

A brakeman on a freight train, in obedience to an order of his superior, un- 
dertook to get from the top of a car on to the ground to change a switch; by 
reason of a defective ladder on the car he fell and was run over. Held, that the 
railroad company were liable. — Chicago & Northwestern R.R. Co. vy. Jackson, 
55 Ill, 492. 

See anp Nores, 3; Contrrsutory NEGLIGENCE, 1; PrincipaL AND 
AGent; Town. 

InstruMENT.— See anp Noress. 

— See Crviz Ricuts’ Act; ConstirutTionaL Law, Strate, 6 
Norice.— See Bona Fipe Purcuaser; Burpen or Proor; Town. 
Orricer.— See ATTORNEY. 

Owner. — See CoLiision; GENERAL AVERAGE. 


Parpon. 

Property of a rebel was seized, sold, and the proceeds paid into the treasury 
of the United States. Under the amnesty acts the President pardoned the 
rebel. Held (Miter and Brap.ey, JJ., dissenting), that under the Abandoned 
and Captured Property Act, the title to the property was never divested out of 
the rebel, and that the pardon restored it to him. — United States v. Klein, 18 
Wallace, 128. : 

See ConstiruTionaL Law, 6. 


Parent aNnD Cuitp.— See ConstitutionaL Law, State, 1; ConTRIBUTORY 
NEGLIGENCE, 2. 


Parties. — See Crvit Ricurs Act; Law, 6. 


PARTNERSHIP. 
In an action of debt for the penalty provided in the Act of Congress of March 
3, 1823, for smuggling, held, that the knowledge of the defendant's partner, 
who did the smuggling, that the goods were illegally imported, was conclusive on 
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the question of defendant's guilty knowledge. (Frecp and Braptey, JJ., 
senting.) — Stockwell v. United States, 13 Wallace, 531. 
PayMENT.—See APPLICATION OF PayYMENTS; BILLs AND Notes, 6. 
Prenatty.— See Repeat or STaTures. 
Poticy.— See Insurance, 2, 3. 


AND AGENT. 
Defendants, a railroad company, contracted for the building their road under 
the general supervision of their engineer, and the servants of the sub-contractor 
negligently set fire to the plaintiff’s wood-lot. Held, that the company was not 


liable in damages therefor. — Eaton v. European & North American R.R. Co., 59 
Me. 520. 


See GENERAL AVERAGE; PARTNERSHIP. 
Removat or Surrs FRoM StaTE TO Unitep States Courts, 3. 
Priviry. — See MortaaGe. 
Priority. —See BurpEeN oF Proor. 
Propate Court. — See Executor aND ADMINISTRATOR. 
ProximaTE Cause. — See Joint Tortreasor, 2. 
Pusiication. —See CopyriGnr. 
Pusuic Poricy. — See Conspiracy. 


RalLroap. 

1. The constitution provided that the legislature should have power to issue 
bonds for perfecting public works. Held, that unfinished railroads were referred 
to and included. — Opinions of Justices, 13 Fla. 699. 

2. Plaintiff’s elevator was situated about five hundred yards from the end of 
defendant’s railroad, but on a side track belonging to another company, which 
defendant sometimes used under an agreement with the owners. Held (Suen- 
pon and Scorr, JJ., dissenting), that defendants could not be compelled to 
receive grain in bulk for transportation to plaintiff’s elevator. — The People, &c., 
v. Chicago & Alton R.R. Co., 55 Il. 95. 

See Cuarter, 2; Conrrisutory NEGLIGENCE, 1; Corporation, 2; NEG- 
LIGENCE; PrincipaL AND AGENT; ReMovaL OF Suits FROM StaTE TO 
Unirep States Courts, 4; Srarure, 2. 


Raps. — See Croat Law, 3. 
Rea Estate. — See WILL. 
REBELLION. — See ConsTITUTIONAL Law, 2, 6; Parpon. 


Recorp.— See Bona Five Purcuaser; Burpen or Proor; Manpamus; 
Sramp, 1. 


REcOUPMENT. 
Plaintiff and defendant swapped horses, each fraudulently representing his 
horse to be sound. Held, in an action of tort, that the defendant could recoup 
damages. — Carey v. Guillon, 105 Mass. 18. 


Recistry. — See Bona Five Purcuaser; Burpen oF Proor. 
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Removat or Surrs rrom State TO Unirep Srates Courts. 


1. Creditors of an insolvent estate, residing in New York, together with cred- 
itors, citizens of Georgia, filed a bill against an administratrix in Georgia, to 
marshal the assets of the estate. The administratrix filed a cross-bill and ob- 
tained an injunction against the original complainants. The New York creditors 
petitioned to remove the suit to the United States court. Held (Waryer, J., 
dissenting), that under the acts of 1866 and 1867, this could not be done. — 
Bliss v. Rawson, 43 Geo. 181. 

2. After trial was begun, plaintiff obtained leave to file an amended declara- 
tion setting up a special count; defendant moved for a continuance to enable 
him to plead thereto, which was refused ; defendant then filed a petition to remove 
the cause to the United States court under the Act of Congress of March 2, 
1867. Held, that the application was not before final hearing, and was too late. 
— Adams Express Co. vy. Trego, 35 Md. 47. 

3. A statute in Massachusetts compelled a foreign insurance company, doing 
business in that state, to appoint an agent therein on whom all legal processes 
could be served with like effect as if the company were a domestic one. Held, 
that thereby a foreign company, having complied therewith, was not prevented 
from removing a suit from a state court to a court of the United States. —Mor- 
ton v. Mutual Life Insurance Co., 105 Mass. 141. 

4. Suit was brought in the state court of Wisconsin, by a citizen of Illinois, 
against a corporation chartered by Illinois, Wisconsin, and Michigan. Held, 
that the corporation must be regarded as a citizen of Wisconsin, and that the 
plaintiff might remove the suit to the United States courts. — Railway Company 
v. Whitton, 13 Wallace, 270. 

See Srarure, 2. 

Repeat or Statutes. 

Statute of March 3, 1823, provided that whoever knowingly received, con- 
cealed, or bought smuggled goods, was liable to a penalty of double their value. 
Statute of July 18, 1866, provided that the same acts should be punished by 
fine or imprisonment, or both, Held (Fieip, Mier, and Brap.ry, JJ., dis- 
senting), that the penalty of the first statute was not repealed nor superseded by 
the second, although the latter expressly repealed ‘all other acts or parts of 


acts conflicting with or supplied by this act.” — Stockwell v. The United States, 
13 Wallace, 531. 


See SratuTE, 1. 
REstTRAINT OF TrapE. — See Consprracy. 


Owner. 

A railroad was built along the shore of a navigable river between high and 
low water mark. Held, that a riparian owner was not entitled to damages for 
being cut off from access to the river. (Brck, J., dissenting.) — Tomlin v. Du- 
buque, &c., R.R. Co., 32 Iowa, 106. 

See Cuarter, 1; Joint Torrreasor, 2. 

Sate.—See Stave; VENDOR AND PuRcHASER. 
Set-orr. — See ConstitutionaL Law, 2. 


— See Cuarter, 1; Coiision. 
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Save. 

The new constitution of Georgia provided that no court should have jurisdic- 
tion to enforce a debt the consideration of which was a slave. Held (CHasE, 
C. J., dissenting), that such provision impaired the obligation of contracts, and 
was void as to contracts valid by the state law when made.— White v. Hart, 13 
Wallace, 646. See also Osborn v. Nicholson, ib. 654. 

See ConstiTuTIoNaL Law, 1. 


Sotprer. — See Haseas Corpus. 


Stramp. 


1. Mortgage of personal property not stamped was recorded. Held, that the 
provision of the United States Stamp Act, that instruments not stamped as 
therein required should not be recorded, did not invalidate the record of such a 
mortgage. — Moore v. Quirk, 105 Mass. 49. 

2. The omission of revenue stamps from a deed does not affect the validity of 
the title to land conveyed thereby. — Moore v. Moore, 47 N. Y. 467. 

See ConsTiTUTIONAL Law, 4. 


STATUTE. 

1. It being provided by statute that personal property of an intestate should 
“be distributed according to the law regulating descents,” the legislature re- 
pealed the law of descents, and enacted that the real estate of an infant dying 
without issue should pass to the paternal kindred, if derived from the father, 
and, if from the mother, to the maternal kindred. Held (Westcorr, J., dissent- 
ing), that this rule applied to personal estate. — Bushnell v. Dennison, 13 
Fla. 77. 

2. A statute declared a liability to damages for negligently causing the death 
of another, provided ‘‘ that such action shall be brought for a death caused in 
this state, and in some court established by the constitution and daws of the 
same.” Held, that the right of a non-resident plaintiff to remove the suit to the 
United States courts was not thereby destroyed. — Railway Co. v. Whitton, 13 
Wallace, 270. 

See ConstirutionaL Law, 4; ConstirutTionaL Law, State, 1, 5; Crm- 
tnaL Law, 6; Insurance, 1; Removat or Suits From State TO UNITED 
States Courts, 3; Repeat or Statutes; Stamp, 1. 


SraTuTE or Limitations. 


1. A provisional governor was appointed for Florida by the President of the 
United States, in 1865, and he ordered an election of delegates to a constitutional 
convention to present a republican form of government and amend the state 
constitution ; this convention ordained and the constitution adopted provided 
that the statute of non-claim should not be considered in force between 1861 and 
1865. Held, that a right of action already barred by the statute was not thereby 
revived. — Bradford v. Shine, 13 Fla. 393. 

2. Defendant after contracting the debt sued on resided out of the state, but 
made frequent visits in the state. Held, that the charge of the court that defend - 
ant did not reside out of and remain absent from the state, so as to prevent the 
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Statute of Limitations from running, was error.— Campbell v. White, 22 Mich, 
178. 
See Execution. 
Strock.— See Corporation, 1, 2, 8, 4; Measure or DamaGEs. 
SrockHoLpEer. — See CorporaTion, 5. 
SroppaGE Transiru.—See VENDOR AND PuRCHASER, 1. 
Supscription. — See Corporation, 4. 
Surcipe. — See Law, 4. 


Tax. 


A fund was realized by the sale of the fixtures of a distillery under execution, 
and was claimed by the United States, for unpaid taxes; by the landlord, for un- 
paid rent; and by the execution creditor. - Held, that the United States had a 
lien; that the property was not sold subject thereto, but the United States were 
entitled to priority in the distribution of* the fund. — Dungan’s Appeal, 68 Pa. 
St. 204. 

See ConstiruTionaL Law, 3, 5; INTEREST. 

TirLte.— See Parpon; Sramp, 2. 
Tort. — See RecoupMENT. 


Town. 


A town on which is the statutory duty to repair a bridge, held, liable for dam- 
ages from a latent defect therein which it might with care have discovered. — 
Rapho v. Moore, 68 Pa. St. 404. 

See CuarTer, 1; ConstirutTionaL Law, State, 3; Joust TorTrEasor. 


TrapeE-Mark. 


A Lackawanna Valley coal company named their coal ‘‘ Lackawanna Coal,” 
and for many years exclusively used that name. Held, that they could not be 
protected in its use as a trade-mark. — Canal Co. v. Clark, 13 Wallace, 311. 


TROVER. 

Plaintiff and defendant being joint owners of a promissory note, defendant 
surrendered it to the maker without plaintiff’s consent. Held, a tortious con- 
version, for which trover would lie. — Winner v. Penniman, 35 Md. 163. 

Trust.— See Bequest; Executor anpD ADMINISTRATOR. 
TrustEE Process. — See Bitts anp Nores, 5. 
Uxrra Vires.—See Corporation, 2, 3. 


Usury. 


Defendant borrowed $500; gave a note bearing interest, due in one year, for 
the amount, and secured it by a mortgage; the mortgage contained a condition 
that if the defendant did not perform a certain contract the $500 and interest 
should be immediately due and payable. A referee decided that this was usuri- 
ous. Held (Grover and Peckuaa, JJ., dissenting), error. — Clarke v. Sheehan, 
47 N. Y. 188. 
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VENDOR AND PURCHASER. 

1, A. ordered goods of the plaintiff to be sent ‘‘via canal.” Plaintiff de- 
livered them to a canal carrier, consigned to ‘* A.” They were lost. Held, that 
plaintiff could not maintain an action for their loss. — Krulder v. Ellison, 47 
N. Y. 36. 

2. Defendants contracted to sell and deliver certain bales of cotton to plain- 
tiff. Before delivery the cotton was accidentally burned. Held (PeckHaM and 
Foxcer, JJ., dissenting), that the plaintiff could not recover damages for the 
non-delivery. — Dexter v. Norton, 47 N. Y. 62. 


Warver. — See Foreign JUDGMENT. 


War. 

A policy of insurance provided that the insured must bring suit within twelve 
months after loss, or lose his right to sue. Plaintiff replied to a plea setting up 
this proviso, — that he was prevented from so suing by the civil war. Held, that, 
unlike a Statute of Limitations, the time limited in the contract did not continue 
to run after the war, but the whole provision of the policy was thereby abrogated. 
— Semmes v. Hartford Ins. Co., 13 Wallace, 158. 

See ConstiruTionaL Law, 2; Law or Nations. 


Warranty.—See Measure or DamaGes; SLAVE. 
Way.—See Tortreasor. 


Wu. 


Testator gave his whole estate to his wife for life on condition that during her 
lifetime she should not sell. In a subsequent clause he provided, ‘‘ that my wife 
after my death, all my property, it may have name as it will, shall come into her 
hands.” Held, that she thereby took a fee. — Geyer v. Wentzel, 68 Pa. St. 84. 

See ConsTiTuTIONAL Law, State, 5. 


Wirness. — See Crvit Ricuts’ Act; Crimmat Law, 6. 


Worps. 
Public Works.” — See Ratiroap, 1. 
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The Code of Iowa, as reported to the General Assembly by the Commissioners 
for the Revision of the Statutes. Part I. 


Report of Commissioners to revise the Statutes of the State of Iowa, made to 
the Governor of the State, in accordance with Chapter Seventy-five, Acts of 
13th General Assembly. H.- Servers, of Mahaska County; Wu- 
J. Kxicut, of Dubuque County; Wruam G. Hammonp, of Johnson 
County ; Commissioners. Desmoines: G. W. Edwards, State Printer. 1871. 


Codification in India and England. A Speech by Mr. Frrzsames STEPHEN, 

Q. C. 

Wr have received some advance sheets of the draft for a Code of the Iowa 
Statutes, and also the report of the Commissioners appointed to make the revi- 
sion in question. Without attempting to pass upon the work, which is not yet 
finished, we may express our satisfaction that it is in able hands. The portion 
of the code before us is the work of Mr. William E. Hammond, now a professor 


in the Iowa City Law School, and formerly editor of the Western Jurist, to which 
he contributed some criticisms of unusual excellence. If our respect for the 
authors of the report was less, we should less regret their avowed empiricism and 
distrust of philosophical methods of arrangement. In such a fragmentary work as 
a collection of statutes, it may be well enough to be ‘* governed by the practi- 
cal convenience of those who use the volume, rather than by any so-called scien- 
tific rules.” But we regret what seems to us an ill-judged sneer at ‘* the elaborate 
theories which have been devised ‘ out of the depths of their own consciousness,’ 
or borrowed from foreign jurisprudence, by recent writers on classification.” The 
most educated American lawyers are those, we believe, who would be slowest to 
adopt this tone. We must reiterate our profound conviction that the methods which 
are commonly called practical are in truth the most unpractical and destructive 
of sound legal thinking. A writer who takes such subjects as railroads or tele- 
graphs, or, going a step farther, as mercantile law, or shipping, or medical juris- 
prudence, thinks he is doing a very practical thing. What he really does is to 
group his law around a fact of dramatic, instead of one of legal significance. 
All rules of law presuppose a certain state of facts to which they are applicable ; 
for a rule of law is expected to be a motive of conduct, and a motive can only 
operate when the facts are present in which the conduct sought to be affected is 
possible. Rules of law, therefore, must be grouped with reference to some set of 
facts or other. The effort of a text-writer or codifier should be to seize those 
of which the presence is necessary to bring into operation a distinct rule of 
law. Thus, contract is a proper head, because the fact that a certain agreement 
has been made, has attached to it a series of legal consequences which would not 


XUM 


BOOK NOTICES. 319 


exist without it. Marine insurance is a proper subdivision of contract, because 
the fact that the agreement was of that sort has attached to it further and more 
specific consequences, such as the implied warranty of seaworthiness, which can- 
not be reduced under any more general head. So when one, as a matter of fact, 
has constituted another his agent, there flows from that fact the peculiar legal 
consequence that the agent’s actions and acquisitions in the matter in hand are 
attributed to the principal ; and the facts under which this peculiar fiction of law, 
the doctrine of representation, is applied, are properly grouped together. 

Telegraphs, on the other hand, is not a proper head under which to collect 
what is generally included there, because most of the cases stated are simply 
illustrations of the law of principal and agent or of contract, if the decisions are 
right. The circumstance that a telegraphic company was concerned is purely 
dramatic, and has no legal significance. The practical wisdom which seizes at 
the obtrusive fact in this way ends in the shears and paste of Abbott’s Digests, 
—very good things in their way, but works which indicate to our eyes a total 
incapacity to deal with such problems as the codification of the United States 
Statutes. 

Mr. Stephen’s very interesting speech advocates an English code with the 
force and ability which characterizes all that he does. At the same time it leaves 
us as unconvinced as after reading Bentham and Austin. 

The periodical codification of statutes is now a matter of course in the United 
States, but to codify the law eliminated from judicial decisions seems to us far — 
from equally desirable. We go so far as to say that the very qualities of cer- 
tainty and accuracy, which are the reputed advantages of such a code, are those 
in which it would prove inferior to the materials used in its construction. 
The best draughtsman that ever lived can feel a ground of decision more accu- 
rately than he can state it. Suppose he succeeds in stating a rule that would 
have sufficed for the correct decision of all past cases, it is in the highest degree 
probable that some future case will require some more refined discrimination not 
allowed by the words of the code. Yet, if the code is law, the wrong decision 
must be given; for the moment the judges are allowed to look at the decisions 
from which the code rule was made up, and to construe it in any way consistent 
with them, or otherwise than according to the literal significance of the words, 
the code ceases to be law, whatever it may be called. Take the question of 
partnership as to third persons in England. The latest cases agree that most or 
all of the earlier ones were rightly decided; yet if the test promulgated at first, 
in clear words and with the utmost confidence, had passed into legislation, the 
last cases would have been decided wrong. The English judges at the present 
day are disagreed as to what the test shall be (L. R. 7 Ex. 218); yet there is 
probably less uncertainty than at any previous time how any given case should 
be decided. It is felt to fall on one side or another of a line which no hand is skil- 
ful enough to draw. The unwritten rules are stated from different points of view, 
in different language, by the text-writers, and their extent is shown by the cases 
from which they are drawn. A written rule of statute law is stated in but one 
form, and can only be construed from its own four corners. For, we repeat, that 
if more than that is allowed, the code is nothing but a text-book. 

The problem with which Mr. Stephen and his predecessors had to deal in India 
was essentially different from the task he would like to see undertaken in Eng- 
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land. They had to create a system, not to give an existing and well-understood 
system a new form. Those who wish to see a most interesting account of their 
monumental labors will do well to read Mr. Stephen’s speech. 


Outlines of Roman Law, consisting chiefly of an Analysis and Summary of the 
Institutes. For the use of Students. By T. Wurrcompr Greene, B. C. L., 
of Lincoln’s Inn, Barrister at Law. New edition. London: Stevens & Sons, 
1872. 

Turs little manual is intended for the use of students who may share in the 
present somewhat dilettante interest in the Roman law. It is not so good as some 
German and French works of the same sort, but it has the advantage of being 
written in English, and of being illuminated by explanatory extracts from Maine 
and Austin. We have several times expressed our opinion that to study the 
Institutes is not the easiest way to learn either law or jurisprudence, and that 
any one intending to be a lawyer ought to acquire a habit of thinking in terms 
of his own system before dallying with another. 

It is not true that fundamental principles are more clearly brought out in the 
Roman than in the English law. On the contrary, in the former system such 
principles are obscured by traditions which prevented their consistent application, 
by historical difficulties which have to be overcome before the law can be under- 
stood, by principles of classification which have lost their significance, and by a 
philosophy which is no longer vital. A man should be something of a historian 
or of a lawyer to study the Roman law with advantage; and the learned will go 
to the sources. Such hand-books as this may serve to show the general topogra- 
phy of the country. 


An Epitome and Analysis of Savigny’s Treatise on Obligations in Roman Law. 
By ArcuipaLp Brown, of the Middle Temple, Esq., Barrister at Law; M.A. 
Edin. and Oxon. ; and B. C. L. Oxon. London: Stevens & Haynes. 1872. 


Many lawyers who do not skim through technical German with the same ease as 
the Year-Books, or Statham’s Abridgment, and yet feel an intelligent curiosity 
as to the results of German learning, must be grateful for such books as this. 
It is a key which opens another of Savigny’s strong-boxes to many who, but for 
it, would never have lifted the cover. Savigny, although pretty dull to a gen- 
eration familiar with Fustel de Coulanges and Maine, is the head of the modern 
historical school, and every one who loves his profession must want to see the 
great man with his own eyes. We confess, however, that we are not quite 
able to go along with Austin’s praise of the more famous work on Possession as 
**of all books upon law the most consummate and masterly,” when we read it in 
a bad translation. The philosophical analysis seems to have been suggested by 
Kant, and the minute and constant reference to the Roman law more or less 
clogs and retards the free development of principles. Something of the same 
sort may be said about the work before us. Undoubtedly it will open the read- 
er’s eyes to many details of philosophical importance which he may have missed 
before, and will fortify him with many Latin texts which he is glad to have 
brought up in order; but, on the whole, the chief good which we get from it is 
with reference to Roman law rather than to general principles. This epitome is 
too obscurely written to be read through with pleasure ; but we have read in it a 
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good deal, with some satisfaction, and it is not without its use to a student as a 
book of reference. 


A Concise Treatise on the Construction of Wills. By Francis VavuGuan Haw- 
kins, of Lincoln’s Inn, Barrister at Law; M. A. With Notes and References 
to American Decisions, By Joun Sworp, of the Philadelphia Bar. Phila- 
delphia: T. & J. W. Johnson & Co. 1872. 

Tue form of this treatise is one that has been adopted in some of the best 
and most successful text-books of recent times. The propositions of law are 
stated as short rules, with explanatory or modifying remarks appended to each. 
Thus, under the head of ‘*Gift to Children at a given Age,” we have this 
“Rute, Where there is a bequest of an aggregate fund to children as a class, 
and the share of each child is made payable on attaining a given age, or mar- 
riage, the period of distribution is the time when the first child becomes entitled 
to receive his share, and children coming into existence after that period are 
excluded. (Andrews v. Partington, 3 Bro. C. C. 403; Whitbread v. Lord 
St. John, 10 Ves. 152.)” There is certainly something very attractive in the 
idea of reducing the enormous mass of complicated decisions on the construc- 
tion of wills to a few concise propositions like that we have just quoted. Such 
an idea is, however, soon dispelled by the examination of this book, or even by 
the least reflection. As Mr. Hawkins says very candidly in his preface, — ‘* A 
rule of construction always contains the saving clause, ‘ unless a contrary inten- 
tion appear by the will:’ though some rules are much stronger than others, and 
require a greater force of intention in the context to control them. On the other 
hand, a rule of law which is not a rule of construction (as the rule in Shelley's 
Case, the rules as to perpetuity, mortmain, lapse, &c.) acts independently of 
intention, and applies fo dispositions of property in whatever form of words 
expressed. This difference is fundamental, and lies at the root of the subject.” 
This fact would seem to point out ‘ the rules of law which are not rules of con- 
struction,” as the more suited to this treatment. And again he says, ‘* the utility 
of rules of construction is almost wholly confined to the smaller questions arising on 
wills ;” ‘* upon wide and general questions, where the whole frame and language 
of the will bears on the construction, no general rules can usefully be laid down.” 

But notwithstanding these obvious limitations upon the success and importance 
of this work, we are surprised and pleased to see how much Mr. Hawkins has 
done, and how well the subject has lent itself to the form he has chosen. As a clew 
through the mazes of the cases, and as furnishing to the practitioner a chart, 
easily to be consulted and easily to be remembered, of the rocks on which he is 
likely to split, the book is of real value, and well deserves its republication in 
this country. Not the least important part of this edition will be found in the 
notes of Mr. Sword, the American editor, who has wisely availed himself of the 
aid of members of the profession in the several states in ascertaining the state of 
the law throughout the country. The cases seem to have been diligently col- 
lected; though with regard to the notes it is necessary, on account of their 
brevity, to bear in mind, even more carefully than when consulting the text, that 
all the rules laid down are but rules of primd facie construction, and may all be 
modified, and often very readily modified, by expressions showing a contrary in- 
tention on the part of a testator. 

VOL, vil. 21 
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Reports of Cases heard and determined by the Lord Chancellor and the Court of 
Appeal in Chancery. By J. P. De Grex, 8. Macnacuren, and A, Gorpox, 
Esys., Barristers at Law. Edited, with Notes and References to American 
Law and subsequent English Decisions, by J. C. Perkins. Boston: Little, 
Brown, & Co. 1872. 

Tuts invaluable series of reports contain the fountains of equity for this coun- 
try as well as for England. Their contents are already so well known to the 
profession, that it would be a waste of space to refer to them, and probably 
most lawyers in the higher walks of practice would agree that these would be 
among the first books which they would wish to have in their library. The Amer- 
ican publishers have put it in the power of many to own what very few could 
afford in the English edition, and at the same time give us the unusual satisfac- 
tion of feeling that the reprint is better worth having than the original. 


The Law of Appellate Proceedings, in relation to Review, Error, Appeal, and 
other Reliefs upon Final Judgments. By Tuomas W. Powe t. Philadelphia: 
T. &J. W. Johnson & Co. 1872. 


APPELLATE proceedings are everywhere so largely matters of statute and of 
local practice, that we greatly doubt the expediency of writing any general 
treatise upon them; at any rate, to write such a book so as to render it any thing 
but a most unsafe guide, would require a careful examination of the latest cases 
and statutes in the several jurisdictions. Mr. Powell is, we believe, a citizen of 
Ohio. This book may be a correct exponent of the practice within that state, but 
beyond its limits he is all astray; he has compiled his pages from books which 
represent a state of things that has ceased long ago. Thus, he speaks of the 
three superior courts at Westminster as composed of five judges each, when 
there are now six; and of an appeal lying to the two Lords Justices, instead of 
lying, as it now may, to one of them; and he ignores the existence of appeal from 
the probate, divorce, and ecclesiastical courts. So his account of the appellate 
proceedings in the courts of the United States is founded almost entirely cn the 
provisions of the statutes of 1789 and 1803, and Curtis’s commentaries, and he 
takes no notice of the numerous and important changes that have taken place 
during the last few years. And again, in what he says of the Massachusetts prac- 
tice, he speaks of appeals being allowed, ** in cases of limited amount, from the 
Common Pleas to the Supreme Court,” whereas there is no Court of Common 
Pleas, and the right or form of appeal is not in any way affected by any question 
of amount. It is no wonder he is wrong here, for he cites no authority later than 
the twentieth of Pickering. Nor is it only in matters of statute that the author 
shows himself entirely ignorant of the present state of the law ; thus, he says more 
than once that a foreign judgment is only primd facie evidence, citing to the 
point two early New York cases ; whereas that doctrine has now been overthrown 
in New York (Lazier v. Westcott, 26 N. Y. 146), as it long has been in Eng- 
land, 

How little this book deserves to be considered as a general treatment of the 
subject is shown by the fact that more than one-third of the cases cited are from the 
single state of Ohio, while less than five per cent are drawn from the English re- 
ports, whence, if from any quarter, might be derived cases bearing upon the general 


BOOK NOTICES. 323 


subject. And the book is not objectionable merely for what it does not contain, 
but also for what it does. The author devotes several pages to a nisi prius deci- 
sion of Chief Justice Gibson, and to Judge Story’s opinion in Swift v. Tyson, on 
the pretence that they are ‘‘ good specimens of judicial criticism; ” and a con- 
siderable part of the work is taken up with considering not how errors are to be 
corrected on appeal, but whether certain things were mistakes, and whether they 
could be amended in the courts in which they arose. On such a principle, 
nearly the whole body of the law might be gathered under this title. For a speci- 
men of the author’s clear method of argument, we would refer the curious to his 
note on page 398, intended to prove that discretionary decisions are not decisions 
resting in discretion. 

The style in which the book is written is clumsy and illiterate: thus, ‘* Some- 
times the question propounded to the witness will be self-evident, from the record 
and nature of the case, whether the question is admissible or not, and the evidence 
which it elicits would be competent or incompetent.” ‘* An obiter dicta is where 
an opinion is casually expressed by the judge or the court, not called for by the 
point or determination of the case.” 


International Arbitrations and the Treaty of Washington. By AvGcusto Prer- 
ANTONI, Professor of International and Constitutional Law in the Royal Uni- 
versity of Modena, Professor of Constitutional Law in the Royal University 
of Naples, Advocate in the Highest Court of Appeals. 


Or all the causes célébres of the International Law no other one ever attracted 
such universal attention, or was made the subject of so much contemporary criti- 
cism, as the case of the ‘+ Alabama Claims.” From its very commencement, the 
official controversy between the two governments has been accompanied by a 
running commentary from publicists, American, English, and continental. The 
Treaty of Washington, and especially the contest over the matter of ‘* indirect 
damages,” has been the occasion of a large number of articles, pamphlets. and 
short treatises by European writers upon public law, of greater or less ability and 
celebrity. Either because the contention on our part was plainly and eminently 
just, or because the British government, in the management of its foreign rela- 
tions and in its diplomacy, had rendered itself generally unpopular on the conti- 
nent, these writers, with almost absolute unanimity, espoused the cause and upheld 
the claims of the United States. Professor Pierantoni is the author of two mono- 
graphs. ‘The first of these, published in 1870, is entitled La Questione Anglo- 
Americana dell’ Alabama. The American ‘* Case” laid before the Tribunal of 
Arbitration describes it as ‘‘ a learned and exhaustive pamphlet,” but admits that 
it concedes to the United States extreme rights, which its government and counsel 
even do not assert. This remark accurately describes Professor Pierantoni’s 
attitude in respect to the great controversy. As the London Times said of M. 
Staempfli, the Swiss arbitrator, in comparison with Mr. Adams, he is Americanior 
quam Americanus. As the second of the Professor's pamphlets, the title of 
which is placed at the head of this notice, is an admirable illustration of the 
teachings and tendencies of the modern humanitarian school of European pub- 
licists, among whom Bluntschli is an acknowledged leader, who construct ideal 
codes, and dream of a federation of civilized states in which force and war shall 
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be supplanted by the peaceful methods of voluntary compacts and self-imposed 
tribunals, we will give a brief analysis of its contents, and add a few remarks 
upon its subject-matter. 

Chapter I. is entitled ** The Alabama Question.” It describes in glowing 
terms the origin and progress of the civil war, the conduct of the British goy- 
ernment, the Queen’s recognition of belligerency, and the various acts and events 
which gave rise to the ** Alabama claims.” It is unnecessary to follow the author 
over this familiar route. An opening sentence, which we quote, strikes the key- 
note of his entire narrative. ‘* The United States of America, in the midst of 
the marvellous development of their territorial, economical, and political grandeur, 
felt the necessity of wiping out the odious injustice of holding the African race 
in slavery in their midst.” This statement purports to describe the position of 
affairs immediately prior to the year 1860. The chapter proceeds with an account 
of the negotiations which ended in the Treaty of Washington, quoting from 
the protocols, and giving the text of the treaty in full. Referring very briefly to 
the organization of the Tribunal at Geneva, it states at large the contest respect- 
ing the claims for indirect damages which was suddenly sprung upon the arbitra- 
tion. In this connection the author collects with much care the expressions of 
opinion made by the leading continental journals and by a few of the continental 
jurists. The opinion appears from his review to have been almost unanimous 
that the claims for indirect damages were within the submitting clauses of the 
treaty and the jurisdiction of the arbitrators; but he does not tell us, what we 
know from other sources, that there was a like unanimity against these claims on 
their merits. 

The second chapter, entitled ‘* Of International Arbitrations,” is divided into 
several sections, the subject-matter of which we will briefly state. The first dis- 
cusses at considerable length the schemes which have been proposed by theorists 
to render the International Law more compulsury, to make it more truly a sys- 
tem of positive jurisprudence, by substituting some regular sanctions in the place 
of war. The favorite plan is a federation of all civilized nations, with coercive 
international laws, and a supreme tribunal, whose decrees the confederates are 
bound to enforce against a disobedient and resisting member. This proposal the 
author does not accept as possible, or even as desirable. He sees in the absolute 
independence of states something which ought to be preserved ; and he fears lest 
powerful nations would disregard those sentences of the tribunal which were 
opposed to their interests, and that the conflicts which would necessarily ensue 
would take on something of the terrible character of civil wars. This is wise and 
statesmanlike ; but if powerful nations would be inclined, under any given cir- 
cumstances, to resist the judgments of a supreme general tribunal which they 
had joined in establishing by a treaty, there are exactly the same reasons to 
apprehend their resistance to the sentences of special arbitral tribunals which 
they had constituted in the same manner. Professor Pierantoni then proceeds 
to develop his plan. He finds, in a system of general international arbitrations, 
voluntarily established and voluntarily submitted to, the means of settling all 
international disputes, of enforcing all international obligations. This is the 
theme, the fundamental conception of his pamphlet. In discussing it he gives a 
rapid but very interesting and instructive sketch of arbitrations, so far as history 
records them; referring to numerous examples among the Grecian states, the 
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Romans, and the Asiatic monarchies. He quotes the views of Grotius, of Vattel, 
and of other well-known publicists, most of whom have simply alluded to the 
subject as something of slight importance; and among contemporary writers he 
refers with marked approval to Heffter, Bluntschli, and Calvo, who have treated 
the matter at much greater length, and in a more exhaustive manner, than any of 
the earlier juridical writers. He describes with some detail — stating the origin 
and nature of the dispute, the arbitrator, and the decision — the following cases 
of arbitration which have occurred within our own times, the date given being 
that of the award: between Great Britain and France, in 1842, the King of 
Prussia, arbitrator; between France and Mexico, in 1544, the Queen of Great 
Britain, arbitrator ; between France and Spain, in 1852, the King of the Nether- 
lands, arbitrator ; between the United States and Portugal, in 1852, Napoleon 
llI., arbitrator; between Great Britain and Brazil, in 1862, the King of the 
Belgians, arbitrator; between the United States and Chili, in 1863, the King of 
the Belgians, arbitrator; between Great Britain and Peru, in 1864, the Senate 
of Hamburg, the arbitrator. It is conceded that, until within the present gene- 
ration, the practice of referring disputes to arbitration had for a long time been 
nearly abandoned; and the reason for this is found in ‘* the double despotism of 
sacerdotalism and of monarchy,” and in ‘‘ the systems of European balance of 
power and of armed intervention to preserve peace.” The complete abandon- 
ment of these ideas will tend to make international arbitrations more frequent; 
and an evidence of this tendency is found in certain provisions of the treaty of 
Paris of 1856. 

The second section contains a collection of general rules for the conduct of 
arbitrations, with a discussion of each rule at large. All this is, of course, 
entirely theoretical ; and yet the author writes with as much positiveness, weighs 
and balances different views with as much earnestness, and states his conclusions 
with as much dogmatism as though his ideal system had been adopted by the 
brotherhood of nations, and was in full operation throughout the civilized world. 
The ninth and last rule is evidently regarded as the most important of all, and 
is treated with the most solemnity and thoroughness. It professes to determine 
the question when arbitral decisions are nullities. After quoting, criticising, 
and rejecting the opinions of Heffter, Bluntschli, and Calvo, which allow too 
many grounds of impeachment, the author gives his own, and states the few 
causes and occasions which will render the sentence void. He admits but four: 
(1) if the judges are corrupted; (2) if the sentence be outside the limits of the 
arbitration; (3) if the arbitrators have failed to observe some special provisions 
of the agreement; and (4) if the sentence shall have declared any thing not 
properly a matter of arbitration. The second and third are evidently one and 
the same, and state the objection which, in our legal terminology, would be called 
want of jhrisdiction. 

The third section discusses the question whether either party can raise a pre- 
liminary objection to the power of the arbitrators to adjudicate upon any given 
subject-matter; that is, whether either party can be permitted to deny that a 
certain subject-matter is within the provisions of the submission, and to demand 
that it shall be withdrawn. Professor Pierantoni answers the question by a most 
emphatic negative. The tribunal must pass upon every thing which either party 
under color of the agreement may present, and must be its own exclusive judge 
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of the extent of its own jurisdiction. The scheme thus carefully elaborated shows 
what confusion would result if mere theorists should have complete direction of 
public affairs. In one section we are told that a litigant party cannot pronounce 
upon the jurisdiction of the tribunal, and demand that a given subject-matter be 
withdrawn from its consideration. In another section we learn that the decision 
of this tribunal is a nullity if it exceeds the jurisdiction. Who is to determine 
this latter point? Certainly, no other than the injured party. In other words, 
while the litigant nation cannot pronounce upon the question of jurisdiction 
before the hearing and decision, it may, and indeed must, pronounce upon it after 
the hearing and decision. The labor and expense of a forensic contest must be 
gone through with, only that a party may then do what it is forbidden to do at 
first. To the practical statesman and diplomatist there would seem to be some 
incongruity in this scheme. 

Finally, Professor Pierantoni proceeds to an ‘* Interpretation of the Treaty of 
Washington,” with special reference to the dispute, which was at its height when 
his pamphlet was written, whether the claims for indirect damages were sub- 
mitted by the convention so as to be within the jurisdiction of the Geneva 
Tribunal. He is a violent partisan of the United States in this preliminary con- 
troversy. The strength of his convictions and the soberness of his judgment 
may be seen by one or two extracts from his argument. After stating the 
power of the arbitrators to pass upon the merits of these claims, he proceeds: 
‘* There is not a word in the treaty which precludes the examination of them. 
To maintain the contrary would be an insult to the clear sense of the human mind.” 
Jomparing this assertion with the equally dogmatic one made in Parliament by 
Mr. Gladstone, we must certainly regard the ‘human mind” as something pos- 
sessing very remarkable qualities. Again, in the tenth article, which provides for 
a separate board of assessors to ascertain the damages to be awarded in respect 
of each Confederate cruiser, he finds additional proof that the indirect damages 
were contemplated by the treaty. But he gives to this article a construction 
which is utterly unwarrantable, and gratuitously adds to it a gloss which is not 
sustained by any of its provisions. He says: ‘* The treaty also contemplates the 
case in which some of the claims might, by their doubtfulness, prevent this sum- 
mary mode of decision” [an award of a gross sum], and cites Article X. In 
fact, this article is the very portion of the treaty which throws doubt over the 
question whether these indirect claims were embraced within the submission. The 
first article, when interpreted by the protocols, certainly does appear to include 
all demands, direct and indirect. But from the very nature of the indirect claims, 
it would seem to be difficult, if not impossible, that a decision upon them could be 
made by ascertaining the amount due in respect of each Confederate cruiser 
separately ; an award on account of enhanced rates of insurance, or on account 
of loss by transferring the mercantile marine to the British flag, for instance, 
must be made in gross, and cannot, in the nature of things, be apportioned among 
the cruisers. This article, then, creating an additional board in a certain contin- 
gency to take up the case of each man-of-war by itself, and to fix a compensation 
in respect of it, has been relied upon as limiting the general language of the first 
article, and as restricting the claims submitted for arbitration to those due to the 
owners of ships and cargoes destroyed ; in other words, to those which the tribunal 
did actually allow. Whether this full effect should be given to it or not, it is 
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plain that the tenth article did not strengthen the contention on the part of the 
United States, and was not an additional proof that the indirect claims were 
embraced within the terms of the treaty. 

We have now finished our analysis of Professor Pierantoni’s pamphlet. It is 
learned and instructive, but we need hardly say that we do not agree with its 
theoretical conclusions. We have elsewhere in this number of the Law Review 
stated our views as to the possible functions of arbitrations in settling inter- 
national disputes. The recent cases quoted by the author fully sustain these 
views. As International Law is not a jurisprudence imposed by a superior, but 
is rather a system of practical rules largely based upon considerations of policy, 
and voluntarily upheld from motives of an enlightened self-interest, we cannot 
expect that the dreams of the humanitarian school of publicists will be realized 
until there is a radical change in human nature itself. When not only kings 
and emperors, but peoples cease to be ambitious, when communities and nations 
are no longer to be swept along by storms of passion, then all occasions for war 
will have been removed, and the petty controversies which will disturb the 
harmony of states can easily be composed by a ‘‘ college of arbitrators.” 


Memoir of Roger Brooke Taney. By Samuet Ty er, ofs the Maryland Bar. 

Baltimore: John Murphy & Co. 1872. 8vo. pp. 659. 

Roaer B. Taney was in public life longer than most men live. His official 
career began in 1799 in the Maryland Assembly, and ended in 1864 with his life. 
He presided over the Supreme Court of the United States for upwards of twenty- 
eight years. To borrow the suggestive words of Mr. Cushing: ** He had in- 


ducted into office nine Presidents of th United States; and as he stood on that 
historic eastern front of the Capitol, the republic’s ‘ giant steps,’ in the lofty 
dignity of his great form and office, year after year witnessing and assisting at 
the rise and fall of parties, of administrations, of dynasties, all else seemed to 
be transitory as day and night, evanescent as dream-spectres, whilst he and it 
were stable and monumental alone in this government.” His professional career 
was nearly contemporaneous with the judicial career of Chief Justice Marshall. 
Together they filled that high office for more than sixty-three years, and may be 
said to have built up the great structure of federal jurisprudence, of which the 
foundation only was laid by their predecessors. Chief Justice Taney’s decisions 
appear in the last six volumes of Peters, the twenty-four volumes of Howard, 
and two volumes of Black. His circuit decisions are at last reported in the 
recent volume of Campbell. His physical infirmities disqualified him from mak- 
ing the learned researches on which some judges base their judgments, and the 
same cause kept him from writing as large a proportion of the reported opinions 
of the court as did Chief Justice Marshall. But his opinion in The Genessee 
Chief, which carried admiralty jurisdiction over the navigable fresh waters of the 
country, and in Luther v. Borden, Ableman v. Booth, Kentucky v. Ohio, Scott v. 
Sanford, and Ex parte Merryman, and his dissenting opinion in Smith v. Turner 
and Norris v. Boston (the passenger cases, so called), exhibit his acute powers of 
mind, and are of much public interest. His influence was, however, most openly 
seen in shaping as he did the practice of his court. Upon all points of new prac- 
tice he almost uniformly, even when very infirm and unable to write other opin- 
ions, delivered the judgment of the court. The stability, uniformity, and 
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completeness of our national jurisprudence is largely to be attributed to the fact 
that, for sixty-three years, only two persons presided over the Supreme Court, 
and that, when its business accumulated and the docket became crowded, Chief 
Justice Taney possessed that organizing genius which rendered the practice com- 
plete and systematic. His judicial associates speak with profound respect of his 
value in the consultation room; and it is the concurrent voice of all whose pro- 
fessional avocations brought them into personal relations with him, that there was 
a sweetness and benignity, a courtesy of the heart as well as of the manner, and 
a simple kindliness, especially to the younger members of his profession, which 
rendered him a conspicuous example for all judges to imitate. The patient and 
untirmg attention which he always gave to counsel while addressing the court is 
worthy of perpetual remembrance. The supercilious listlessness and conceited 
bearing which sometimes is visible on the bench, and mark a second-rate judge, 
found no precedent in him. 

His private life is now disclosed to us, and few lives will bear inspection 
better. There was a daily beauty in it, which well illustrates how healthy is 
the moral influence of judicial life. Whatever opinion posterity may form 
of the greatness of the judge, there can be but one as to the purity of his 
heart and his earnest fidelity to his own understanding of his duty. He was 
twice the object of general denunciation by large multitudes of his country- 
men. Perhaps no act of a cabinet minister ever excited in this country more 
intense personal opposition than his famous order to remove the deposits of the 
government from the United States Bank. Certainly no judicial opinion in this 
country was ever so fiercely criticised and so bitterly condemned as the Dred Scott 
decision. It is doubtless too soon to expect cool and fair judgment upon one 
who on such different occasions so conspicuously opposed popular sentiment. 
It is an unhappy American custom to charge treason and baseness upon those 
who differ from us on great questions of policy and law. But, if the bar is to 
maintain, among the avocations of men, that moral elevation which belongs to 
those whose work is to-discover the science and to practise the art of justice, it 
must make more allowance than the mass of mankind for honest difference of 
opinion. No fair man can read Chief Justice Taney’s life and intelligently allege 
corrupt motives or conscious party bias for the action of the Supreme Court in 
that noted case. When six of the eight eminent judges who sat with him on 
that bench deliberately assented to his view of the law of the land under the con- 
stitution, it is idle to charge, as Mr. Seward did in the Senate, official infidelity upon 
the Chief Justice for making that decision. We consider that question now in 
an atmosphere in which the clouds of battle still hang thick. The calmer judg- 
ment of posterity may perchance say that, as an abstract question of constitu- 
tional law, the Chief Justice rightly interpreted the law as it was, and that the 
dissenting voices only proclaimed what it should have been. Revolution has con- * 
firmed their dissent, and, if amendment was needed, the sword has amended the 
construction now. But, assuredly, if it ever was doubtful that Chief Justice 
Taney honestly believed he was right, it is not so since the publication of this 
memoir, 

His vision was defective from his youth. He says he often passed his own chil- 
dren in the street without recognizing them; and he never ceased to feel and to 
regret this deficiency as long as he lived, It may serve to explain a certain im- 
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mobility of expression in his face. The autobiographical sketch which begins the 
book, and was abruptly ended by his domestic afflictions, carries the reader back 
to primitive times. The temper of the profession and of the politicians is 
changed since the day when the opinions of Daniel Dulany were published in 
the reports of Harris and McHenry along with decisions of the General Court 
and Court of Appeals of Maryland; and when the Maryland legislature imposed 
an annual license tax on all the lawyers in Maryland for the benefit of Luther 
Martin, and to give him an annuity. When Mr. Taney was appointed Attorney- 
General of the United States, in his letter of acceptance he expressed his pur 
pose of staying to finish his docket before the Court of Appeals; and he argued 
his cases in that court before he went to Washington to qualify. He expected 
to live in Baltimore while he was Attorney-General ; and a memorandum he left 
among his papers, states that he was attending court at Annapolis when Presi- 
dent Jackson issued the nullification proclamation, and that he never saw it until 
he read it in print. Whether the United States had the right to build roads 
through states was then a mooted question, and subsidies of public lands and 
mcorporations by Congress were not dreamed of. 

Those who excuse the taking of gifts by public officers will do well to read the 
story of the box of cigars sent to Mr. Taney, while Secretary of the Treasury, by 
an unknown person; and Mr. Taney’s insisting on paying for them as soon as the 
person was discovered, though the discovery was not made until after Mr. Taney 
had ceased to be Secretary, and was again in private life. His letters are worthy 
to be printed in gold and put up in every public office in the land, the White 
House and the Boston Custom-house included. They are to be found on pp. 
235-236. 

It may be doubted if any case can be produced to match the trial of Reed v. 
Carusi, before the Chief Justice at Baltimore. The question was of copyright 
to a musical air, and whether or not the second air was a plagiarism from the 
plaintiffs. To determine the fact, a professional singer was sworn as a witness, 
and required to sing the two songs to the jury. This was accordingly done 
under the — shall we say? —leadership of the Chict Justice; and the witness 
delivered with due gravity and all musical eloquence — 


“T love it! I love it! and who shall dare 
To chide me for loving that old arm-chair,” &e., 


to such effect that the plaintiff got his case. 

It was a general impression in New England, when Mr. Taney was raised to 
the bench, that he was not a learned or profound lawyer. We have Mr. Justice 
Curtis’s testimony to the error of this impression, and Chief Justice Marshall 
evidently had great respect for Mr. 'Taney’s qualifications. When the nomina- 
tion of Mr. Taney was made as associate justice, and was pending before the 
Senate, Chief Justice Marshall deemed it so fit an appointment that he wrote in 
favor of it confidentially to Mr. Leigh, one of the Virginia senators, notwith- 
standing his dislike to General Jackson and the policy of the administration. 
The letter was found among Mr. Leigh's papers many years afterwards. 

This biography is written by a warm admirer and friend of the late Chief 
Justice. The tone is, of course, opposed to Northern political theories. But 
it matters little that it is so. The polities are readily omitted, both as somewhat 
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heavy and not altogether novel or seasonable. But the character of this faith- 
ful, upright gentleman and judge stands out clear and strong; and the time will 
probably come when justice will be tardily rendered to this great judge and 
good man, when the strife of parties over dead issues is for ever ended. 

The book is very nicely printed, on good paper, and is prefaced by a fine like- 
ness of the Clef Justice. A part of the profits go to his family, who are said 
to need them. 


Commentaries on the Criminal Law. By Jotxy Prentiss Bisnor. Fifth edition, 
revised, rearranged, and enlarged. 2 vols. Boston: Little, Brown, & Co, 
1872. 

Tuene is a certain masculine directness in the way in which Mr. Bishop tells us 
how much we all owe him, which is honest, even if it provokes a smile. He sets 
up his claims adversely to all the world, seeming to challenge denial, and avowing 
indifference to what any one may say. He.gives everybody liberty to differ with 
him as to the exceptional character of his function, by the absoluteness with 
which he asserts it. There can be no doubt that he docs, to a certain extent, 
misapprehend his position. It shows ignorance of the literature of the law, to 
speak as if he were the first text-writer who has suggested reasons or eliminated 
principles which had escaped judges and counsel. There are plenty of books 
written before these which did the same thing, and which these have not disturbed 
in the highest places. Not to mention the greatest English names, or particular 
classics like Stephen on Pleading, Blackburn on Sale, or Wigram on Discovery, 
we have not yet forgotten what Mr. Justice Story did for his profession, — 
more, we are inclined to believe, than any single English-speaking man in this 
century of those who have dealt only with the law as it is. Moreover, those 
authors who have on the whole done the most valuable and the most abiding 
work, have generally been the most scrupulou; in their efforts to adhere to the 
decisions of the courts. The distinction between text-books and digests, of 
which so much is made, is well enough for a conversational formula, but does not 
express any accurate thought. Some of the most original law-books consist of 
little more than a concise statement of decided points, put in a luminous order; 
or even of a mere collection of cases, with an index, like those of Professor Lang- 
dell, ‘The business of setting the judges right, on which Mr. Bishop especially 
prides himself, is one of the least important of any text-writer’s functions. 
To be sure, the analysis and reduction of the mass of cases to an organic whole 
must be done by authors rather than by judges; but the successor of Black- 
stone will have to begin by being thoroughly familiar with the historical and 
philosophical results of the jurists who have done so much towards putting a 
new face on the law. 

The first merit of Mr. bishop's books — and we do not abate at all from the 
high appreciation of them which we have expressed in former notices — is the 
very one which he contemns: the thoroughness and care with which the materials 
are collected, and the clearness of the exposition founded upon them. These, it 
seems to us, are the qualities which have made him, perhaps, the best American 
text-writer of his generation. Neither are we at all inclined to overlook his in- 
dependence, sense, and originality. Those who have had the best opportunities 
for judging, agree that the criminal law of this country is greatly indebted to 
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his labors. The present work has been so long before the profession, that there 
seems to be no need to characterize it. This edition has been ‘ revised, rear- 
ranged, and enlarged;” and when Mr. Bishop professes to revise a book, he 
does it. 

The only addition upon which we are tempted to observe is the criticism of 
the decision of the Supreme Court of Massachusetts in Macloon’s Case, 101 
Mass. 1. Apart from the objectionable tone of the remarks, of which the ob- 
servant reader may guess the reason, the criticism does not scem to us to go to 
the bottom of the matter. A scaman died in Massachusetts from the effects of 
blows and other injuries inflicted upon him in a British ship on the high seas, by 
persons not citizens of the state, and the question was, whether they could be 
punished in the Massachusetts courts under a Massachusetts statute. It was held 
that they could be. The case might very well have been decided as it was, in half 
a dozen lines, on the plain words of the statute, which Mr. Bishop does not 
prove to be unconstitutional. It is argued, very much on general principles, 
that the statute should have been distorted from its meaning by construction. 
Mr. Bishop thinks that the crime was committed where the blow was struck. 
But laying any narrowly technical principles out of the case, why is the place of 
the blow material? Mr. Bishop answers, because that is an overt act against 
the law. But the impact of a bullet upon the person of the injured man is not 
an act, but a physical effect of the explosion of powder, &c. The act is the 
bodily motion or muscular contraction which leads to that impact through a chain 
of intervening causes. Now, it is admitted that in some cases an act done out- 
side the jurisdiction, but causing death within it, may be punished where the 
death occurs, as when a man across the border shoots another in Massachusetts. 
If in other cases it is otherwise, the difference, so far as the present argument 
is concerned, is only in the degree of proximity between the causal act and the 
effect of death. 

It is admitted that one government has no cause of complaint against another 
for saying that, if a person within the former jurisdiction sets in motion a train of 
causes intended to result and resulting in death within the latter, it will punish 
him if it gets jurisdiction of his person; and there is no very obvious reason why 
it should complain of a similar punishment aimed at those who do acts outside the 
jurisdiction which, as reasonable and prudent men, they knew or might have known 
were likely to result in a like manner, The statute in question is broad enough, 
perhaps, to cover all cases of death within the jurisdiction ; but without inquiring 
what objections can be urged against giving it its widest meaning, it is enough to 
say that, if it is to be limited by construction, we do not see why it should not be 
taken to cover the latter class of cases. A man who strikes a mortal blow at 
another on board a vessel bound to Boston ought, as a prudent man, to know 
that death in Boston may be the result; and that was the case before the court, 
and was within the words of the act. 


A Treatise on Extrinsic Evidence in aid of the Interpretation of Wills. By Sir 
JamEs WiGraM, late Vice-Chancellor. With Extensive Additions to the Text 
and Copious References to American Cases. By Jonn P. Oana, Counsellor 
at Law. And A Treatise on the Interpretation of Wills, showing the Points of 
Resemblance and Contrast between the American and English Rules of Testa- 
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mentary Construction ; with References to all the Leading Authorities in Point. 

By Joun P. O'Hara, Counsellor at Law. New York: Baker, Voorhis, & Co, 

1872. 

Sin James WiGram’s book has been known since its publication as a clear and 
accurate statement of principles which have since been almost universally recog- 
nized and approved as governing the law on the perplexed subject of extrinsic evi- 
dence in the interpretation of wills. Judges and writers have accepted so readily 
this exposition of the law, that it attained very rapidly to the position of a legal 
classic ; and its text has hitherto remained as left by the author, whose wish it was, 
as appears by the preface to the last English edition, that no portion of the original 
text should be displaced. In that edition, accordingly, all new matter is, as it 
should be, in the notes. But while reprinting this preface, which is, so to speak, 
the author's last wiil, the present editor interprets it after a fashion sanctioned by 
no rules of law, equity, literary morality, or common sense. He has actually 
interspersed the text of the original work with long disquisitions of his own (dis- 
tinguished by brackets, which, however, are quite unnecessary), breaking the con- 
tinuous and clear connection of Wigram’s book with a long and rambling medley 
of American cases on wills, irrelevant remarks on the construction of statutes and 
crimipal informations, and copious citations from Jarman. This would deserve 
severe censure, even if the merit of the excrescences could compare at all with 
that of the original; how far it does so may be best seen by an examination of 
the second part of the volume, which is all Mr. O'Hara’s own. 

This is a treatise of considerable pretensions, as the following extracts from 
the preface will show: ‘* Although this treatise professes to comprise only rules of 
construction, yet the reader may find a sufficient sketch of the law relating to the 
execution and revocation of wills in general, to enable him to dispense with further 
light on these points, except so far as the special requirements of state statutes 
render necessary. . . . Besides, the whole law of testamentary conveyancing, the 
nature of charges on land, the charging powers of tenants in tail, and the inci- 
dents of powers in general, both under the statute of uses and in equity, are 
treated of in the following pages.” It is evident that more than four hundred 
payes are needed to treat of these subjects, although ** the statements in this 
work are very condensed ;”! and accordingly the sketch of them is far from sufli- 
cient. For instance. as to execution of wills, we do not find to what time the 
competency of witnesses relates, whether they must see the testator sign, or 
whether they must sign in each other’s presence. As to revocation, there is no 
mention of the efiect of alteration in the devisor’s title. We have not space to 
go through the whole book to see how far the statements of the preface are justi- 
fied, but will take two or three instances at random, The chapter on charitable 
uses is very incomplete. This important and difficult subject has been very fully 
investigated by the Supreme Court of Massachusetis in a series of late decisions, 
not one of which is cited. It is absurd to discuss the American law of cy pres, 
with no reference to Jackson vy. Phillips. Again, on p, 307, it is said that “a 
legacy to an executor means an acting executor.” This proposition might be 
more clearly stated; but, aside from that, is Rothmaler v. Myers, 4 Desaus. 215, 

1 Witness the summary of the law, citing no authority, on p. 143: “A fee defeas- 
ible by an executory devise is still subject to dower, curtesy, &c., and to all the other 
incidents of a fee.” This is rather an off-hand disposal of one of the most difficult and 
contested questions of real property law. 
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‘all the leading cases in point” which the title-page promises? On p. 373, 
Hambledon vy. Hambledon, 1 Leon. 166, and 3 Leon. 262 (wrongly referred to in 
the text, by the way), is cited with approval, while ‘‘ the old case of Wood v. Inger- 
soll, 1 Bulst. 61, which leans the other way, is at present of hardly any authority.” 
Why not, since it was by more than twenty years the later decision of the two, 
and overruled the former? Six pages are given to the whole subject of powers ; 
two to trusts for separate use; and, on the other hand, just as much to the com- 
parative advantages of a fine and a recovery. The cases do not appear to be 
brought down with any care. We have observed only two from the Law Reports, 
one of which appears as ‘‘ English Law Rep. 1872, C. L. 304.” 


A Treatise on the Law of Damages: Comprising their Measyre, the Mode in 
which they are assessed and reviewed, the Practice of granting New Trials, 
and the Law of Set-off. By Joun D. Mayne, of the Inner Temple, Esq., 
Barrister at Law. The second edition. By Lumtey SmirH. London: Ste- 
vens & Haynes. 1872. 

Tue first edition of Mr. Mayne’s book was published, we believe, about 1856, 
has stood the test of sixteen years’ experience, and has achieved a good reputa- 
tion in England. It is one of those unpretending, useful works, which it is so 
ditli-ult to notice, from their presenting few salient points either for praise or 
blame. There is nothing novel in the plan, nor striking in the arrangement or 
execution ; on the other hand, there is none of that lack of learning, skill, or judg- 
ment which makes it so unfortunately easy to criticise many modern text-books. 
This treatise is hardly likely to oust Sedgwick on Damages from the place which it 
has so long honorably filled on the shelves of an American lawyer's library, for Mr. 
Sedywick’s work contains a much fuller collection of American cases than comes 
within Mr. Mayne’s plan. Our author owes much to Sedgwick, an obligation 
which he fully acknowledges; and this obligation is traceable in the much larger 
proportion of American authorities cited and discussed than it is usual to find 
in the treatises of English lawyers, and which fill not a few gaps as yet vacant 
in the law of English decisions. Mr. Mayne’s design, however, was to make his 
treatise one especially for the English practitioner; and he has resorted to the 
American books only when he found none of the decisions of his own country in 
point. Within the limits which Mr. Mayne has marked out for himself, his work 
is well done; and, though specially useful in England, it will be found, from its 
thoroughness, of real value to an American lawyer. Mr. Lumley Smith, the 
present editor, has brought the authorities carefully down; and we cannot see 
that his work is inferior to that of the author. 

We suppose that the success of this book in England, and that of Sedgwick 
on Damages in this country, are sufficient justifications for the treatment of 
** Damages” as a separate topic. Yet it has never seemed to us a happy idea. 
Mr. Mayne acknowledges that one of his great difficulties ‘thas been to distin- 
guish between the right to recover and the amount to be recovered. The line 
which divides these two branches of law sometimes vanishes entirely.” What 
the author comprises in his first three or four chapters on the general principles 
governing the allowance of damages, — as, for instance, his discussion of the rule 
in Hadley v. Baxendale, 9 Exch, 341, — forms a legitimate topic for separate treat- 
ment, although too limited in extent to make up a separate volume. Most of the 
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pages that follow in relation to the rules governing the measure of damages to be 
allowed on the violation of particular classes of rights, or in particular classes of 
actions, seem torn from their proper places, carrying with them much extraneous 
matter which has nothing to do with the measure of damages. 

This is not the fault of any one writer, but is inherent in the nature of the sub- 
ject; so inherent that we doubt if it forms a proper subject for separate treat- 
ment. Unquestionably, however, there is a great deal of good law in this book, 
as well as in Sedewick’s treatise; and though much of what is here collected 
would seem to us more properly belonging in other works, yet we should not 
always find it easy to say to what books the inquirers could turn for it. 

It is a useful, sound book, and withal very attractive in appearance, and 
decidedly superi@r to most of the legal treatises we are called upon to examine. 


The Code of Civil Procedure of the State of California. Adopted March 11th, 
1872; to take effect January Ist, 1873. . With references to the decisions of the 
Supreme Court, and notes showing the changes made in the different Statutes 
consolidated in the Code, since their original adoption. Compiled by Warren 
Oxney, of the San Francisco Bar. San Francisco: Sumner Whitney & Co. 
1872. 


Tuis is certainly a most excellent little volume in point of form, and, if we 
can judge from appearances, is the result of much and very well applied labor. 
We have expressed our views on codification of the substantive law in our notice 
of the Iowa Statutes, in the present number. It is hardly necessary to say that 
those remarks do not apply to a system created by statute, like the present. 

The abandonment of the common-law system of pleading, which is a conspicu- 
ous feature in modern American codes, is a very good thing in itself. But 
one of the principal advantages which it offers is, that it gets rid of fictions. We 
are surprised, therefore, to see such a distinction as that of causes of action arising 
out of ‘* contracts, express or implied,” retained in a chapter which requires the 
declaration to contain ‘‘ a statement of the facts constituting the cause of action, 
in ordinary and concise language.” 

There are few sources of more unnecessary confusion in the English text-books 
than this title of implied contracts. Under it are united two wholly disparate 
groups of cases: contracts which are really express, but in which the intention 
is intimated by actions instead of words, —a not very significant distinction; and 
obligations which are not contracts at all, but which are erected into contracts by 
a fiction in order to make a certain form of action available. Even when it was 
necessary to bring a case within a form of action sounding in contract in order 
to give a remedy, the confusion in treating the substantive law was hardly excus- 
able ; but to retain it when the technical actions of debt and assumpsit have dis- 
appeared, and it is only necessary to state the facts and the relief asked for, 
seems doubly objectionable. 


United States Digest; containing a Digest of Decisions of the Various Courts 
within the United States. By Bensamin VauGuan Apsortr. New Series. 
Vol. I. Annual Digest for 1871. Boston: Little, Brown, & Co. 1872. 
Tus is better printed than the work of Mr. Abbott's various other publishers, 

but otherwise has the same general and well known characteristics. There are 


BOOK NOTICES. 835 


the numerous mechanical improvements which make all his books so useful, and, 
we presume, the same absence of any carefully thought-out principles of grouping 
his cases. The table of cases criticised has the usual and desirable prominence. 
We wish, by way of another improvement, that the editor would put the titles 
Bills of Exchange and Promissory Notes together. Their separation is a great 
inconvenience. 

With this volume the arrears of work are made up, and we have the unwonted 
pleasure of getting the Digest for 1871 in 1872. 


Treatise on the Law of Municipal Corporations. By Joun F. Ditton, LL.D., 
Circuit Judge of the United States for the Eighth Judicial Cireuit, Professor 
of Law in University of Iowa, and late one of the Justices of the Supreme 
Court of Iowa. Chicago: James Cockcroft & Co. 1872. 


Tue reader of Mr. Justice Dillon’s Treatise on Municipal Corporations is 
pretty sure to begin with a predisposition in its favor. The author has been tor 
many years a judge of widely recognized ability. When such a man speaks, one 
wishes to listen. ‘The volume itself, too, is an attractive one; it numbers over 
eight hundred pages, and yet is no larger than most law-books of six hundred 
pages, and not so large as some (such as they print in New York) of four or 
five hundred pages; the paper is thin, but fine, tough, and opaque; the book falls 
open easily, and the leaves lie easily open as they fall. 

In England, Mr. Willcock published a treatise on Municipal Corporations a 
little before the reform legislation of 1835, and Mr. Glover another a little after 
it. In Grant’s Treatise on Corporations, and in others, both English and American, 
there are also chapters on this subject; but in this country it has been strangely 
neglected, and Judge Dillon is the first American author to devote a book 
entirely to this branch of the law. He has not, we think, over-estimated the im- 
portance of his subject; and he deserves the cordial thanks of the profession for 
supplying a want, and supplying it exceedingly well. In his modest preface the 
author refers to the fact that he has written the book in the intervals of judicial 
labors, running through nearly nine years, and expresses the hope that the prac- 
tical quality and value of his treatise may atone for some defects which may have 
resulted from the fragmentary manner of its preparation. He alludes to the 
great labor which the book has cost him, and to his thorough examination of all 
known authorities, in terms which seem, in general, to be well justified. 

The author has indicated precisely the strong point of his treatise in refer- 
ring to its ‘* thoroughly practical character.” It is a very useful volume. The 
notes are unusually full, and are somewhat like those of Professor Parsons. 
The introductory historical view is very good; the discussions, also, of the 
subjects of ** dedication,” of ‘* local assessments,” and of ‘* railroads in streets,” 
are full and judicious. Judge Dillon writes with a carefulness bred, perhaps, 
in his judicial office; sometimes he is almost laughably cautious,—as in a 
note to § 465, where he says: ‘‘ The language of the text of this section is 
guarded, and the view there intimated is the safe and, perhaps, the sound one.” 
&c. The doubts that appear to haunt the writer in this place are, indeed, to be 
respected. He had just been intimating, under the head of ‘* eminent domain,” 
that the question of whether the purpose for which the legislature permit the 
taking of private property is a public one or not, ‘is, perhaps, ultimately a judi- 
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cial one.” We should incline rather to strike hands with the note, as against 
the text, and say that ‘it seems somewhat diflicult to maintain that the legisla- 
tive determination of this question is not conclusive.” In the same chapter the 
discussion about the right to take property for ornamental purposes is not very 
satisfactory, and so important a ease as that of Higginson v. Nahant, 11 Allen, 
530, is nowhere cited. In this part of the author's subject there are defects 
which scem to indicate a want of thorough thinking; but they are perhaps suffi- 
ciently accounted for by the fact, already referred to, that the author had to 
write in the midst of the pressure of judicial duties. And we have no scruple in 
heartily commending this treatise to the profession. 


A Taille of Cases affirmed, reversed, or cited in any of the volumes of the Reports 
of the State of New York. This table includes all the reported cases from 
the origin of the State to the year 1872. By Wititam Warr, Counsellor at Law. 
Albany: William Gould & Sons. 1872. 

We have found this book so useful in looking up various subjects that we think 
it only right to express our opinion of its merits. We do not undertake to speak 
of its execution in detail, although we believe that to be very good, from the small 
number of errors which we have found after considerable use, but we refer to 
the value of this species of index. Every State in the Union ought to have a 
similar work executed; and such a guide to the reports of a single State is of 
infinite service to the lawyers of every other. 


Reports of Cases in Law and Equity determined in the Supreme Court of the 
State of Iowa. By Epwarp H. Strives, Reporter. Vol. XI. Being Vol. 
XXXII. of the Series. Published by the Reporter. Ottumwa. 1872. 


We have often before had occasion to speak with praise of the execution of 
the Iowa Reports, and have no reason now to express a different opinion, 

The head-notes, statements of fact, and index, are alike better than are ordi- 
narily found in our Reports. Sometimes a case, such as Hanson v. Stephenson, p. 
129, seems to turn only on a question of fact, and had better have been omitted. 

We note below a few of the points decided. 


In State v. Felter, p. 49, the court throws its decision with the great weight of 
American authority in holding that a defendant in a criminal case, who relies 


upon the aefence of insanity, must prove the insanity by a preponderance of 
evidence. 


A note in this form: ‘* One year after date, for value received, I promise to 
pay A. 8. Jones & Company, or bearer, the sum of $100, with ten per cent 
interest until paid. If not paid when due, and suit is brought thereon, I hereby 
agree to pay collection and attorney fees therefor,” was held a negotiable instru- 
ment. Sperry v. Horr, p. 184. 

In Reed v. Taylor, p. 209, it was held, that the United States Bankrupt Law 
of 1867 did not operate to wholly suspend the insolvent laws of the States, but 
that jurisdiction may be exercised in any case under the state laws, at least 
until the jurisdiction of the United States courts is called into exercise. We 
should suppose, from the language of the decision, that the assignment which was 
supported in this case was an assignment under a state insolvent act, but there 
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is nothing in the statement of facts to show that it was not an assignment at 
common law. ‘The numerous conflicting cases are cited in the opinion. Day, 
C. J., dissented. 

In Hill v. Baker, p. 302, it was decided that a conveyance of land in Iowa, 
made during the war in Virginia by a citizen and resident of Virginia to a citizen 
and resident of Ohio, was void, as ‘‘in violation of the principles of inter- 
national law.” It does not appear from the case whether the deed was sent 
from Virginia to Ohio, or whether it was delivered in Virginia, where it was 
made. It is instructive to compare with this the case of Kershaw vy. Kelsey, 100 
Mass. 561, where it was held that a lease of a plantation in Mississippi, during 
the civil war, made in Mississippi by a citizen and resident thereof to a citizen 
of Massachusetts being there, was not prohibited either by the Law of Nations 
or the Act of Congress of 1861, ch. 3, § 5, and the proclamations of the President 
thereunder. This latter case goes upon the ground that the prohibition on con- 
tracts between belligerents extends only to commercial intercourse or trading. 
It contains a very elaborate examination of the authorities, and concludes that 
the only authorities, English or American, ‘‘ which afford any color for extend- 
ing the doctrine beyond trading directly or indirectly with the enemy, or insurances 
upon or licenses for such trade, are one ancient order in the Black Book of the 
Admiralty, two cases in the Year Books, and a dictum in the Court of Chancery ;” 
and that these, when examined, do not maintain the doctrine for the support of 
which they are claimed. The display of learning in the Massachusetts case is 
imposing ; but we doubt whether this case in Iowa does not establish a simpler and 
more uniform rule, and whether the former case does not tend to introduce dis- 
tinctions which dangerously weaken the force of an important rule of public 

olicy. 
, Schofield v. Iowa Homestead Co., p. 317, follows the English case of King- 
don v. Nottle, 1 M. & 8S. 355; s.c.4 M. & S. 53, in holding that the covenant 
of seisin runs with the land. The great weight of American authority is the other 
way, on the ground ghat the covenant of seisin is broken as soon as made; but 
in the principal case the court say, ‘‘ Why not brush away the ‘technical scruples’ 
gathered about the covenant of seisin ?” and they proceed to do so. 

In Holloway v. Griffith, p. 409, the court held that a contract to marry at a 
certain time might be treated by the woman as broken by the renanciation of the 
man before the time fixed upon, and that she might thereupon maintain an action 
for the breach of the contract; that is, that she may treat the renunciation as a 
breach. The case of Frost v. Knight, Law Rep. 5 Ex. 322 (given as Frost v. King, 
without referring to volume or page; and, by the way, accuracy in citation is not 
one of Mr. Stiles’s good qualities), was pressed upon the court. There the Court 
of Exchequer held that the defendant, who had promised the plaintiff to marry 
her as soon as his father should die, but had during his father’s lifetime refused 
absolutely to marry her, was not liable to an action for breach of promise begun 
before his father’s death. The Supreme Court of Towa try to avoid the effect of 
this English decision, by referring it to a ‘* technical question of pleading,” but 
a more satisfactory answer is to be found in the fact that the judgment of the 
Court of Exchequer in Frost v. Knight has been itself reversed in the Court of 
Exchequer Chamber, by a decision reported in Law Rep. 7 Ex. 111, which 
holds that ‘an absolute unconditional renunciation of a contract before the 

VOL. VII. 22 


838 BOOK NOTICES. 


time of performance amounts to a breach, though only at the election of the 
promisee.” 

The Chicago Legal News has the appearance of a flourishing periodical. If it 
is as successful as it seems, we are heartily glad. We have always felt a respect 
for Mrs. Myra Bradwell; instead of proving her devotion to the cause and the 
rights of her sex, by perpetually shrieking her conviction that they should be 
admitted to labor in the avocations heretofore monopolized by men, she has set 
herself quietly and energetically to do hard and regular work in one of these 
avocations. Such efforts as she is making will tell more effectually in favor of 
woman’s rights than all the volumes of empty sound which could be evolved by 
professional agitators in a long series of years. It is not only that she is editing 
a legal news-sheet, but she is doing it conspicuously well. In the long list of our 
exchanges we should be at a loss to select any one which more satisfactorily fills 
its proclaimed purpose than does the Chicago Legal News ; and we should be by 
no means puzzled to select some whose achievements are much more humble in 
comparison with their undertakings. The News is always full, and full of good 
and valuable matter, without ‘* padding.” The selection of decisions for publica- 
tion is well made; and it is observable and praiseworthy that a large number of 
opinions delivered in the Federal, District, and Circuit Courts are generally given, 
These, being not easily accessible elsewhere, are peculiarly acceptable. We 
cannot wish better than that the News should continue in the course which it has 


thus far so creditably pursued, and that it should enjoy the prosperity which it 
has amply deserved. 


The Ritual Law of the Church; with its Application to the Communion and 
Baptismal Offices. To which is added Notes upon Orders, The Articles, and 
Canons of 1603. By Murray Horrman, Author of the Laws of the Church, 
and Ecclesiastical Law in the State of New York. New York: published by 
Pott, Young, & Co., Cooper Union, Fourth Avenue. 1872. 


Ecclesiastical Law in the State of New York. By Murray Horrman. New 
York: Pott & Amery, 5 & 13 Cooper Union, Fourth Avenue. 1868. 


In the second of these books Mr. Hoffman made a good and useful contribu- 
tion to the literature of New York local law. In the questions that are con- 
stantly arising as to the incorporation of religious societies, and as to the right 
of churches and religious societies to dispose of their church property, the sub- 


jects discussed were important in a merely legal point of view; and to the stu- ~ 


dent of history the clear accounts of the status of the various churches in colonial 
times, and the several statutes relating to churches from 1777 down to the present 
time, amounts to a contribution of more than ordinary value. This book does 
not confine itself to the Protestant Episcopal Church, but it has chapters on the 
Dutch Church, the Presbyterian Church, the French Church, the Lutheran 
Church, the Roman Catholic Church, the Reformed Presbyterian Church, the 
Associated Reformed Church of New York, the Methodist Episcopal Church, 
the Quakers, and the Shakers. There is also a valuable chapter on Burying- 
grounds, Cemeteries, and Vaults, and an interesting one on the Interposition of 
Civil Tribunals. It is curious to note, from the cases cited in the last chapter, 
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how difficult it was, even after the separation of the colonies from the mother 
country, for tribunals to comprehend the full force of the doctrine of the separa- 
tion of church and state. It is not difficult in our day to admit the force of 
the Statute of 24 Hen. VIII., that ‘‘ causes spiritual must be judged by judges of 
the spirituality, and causes temporal by temporal judges.” 

The Ritual Law of the Church, as the name indicates, is not a law book, and 
none of the subjects considered in it would ever come into a court of law, except, 
perhaps, incidentally. The author is evidently a devout churchman, who has 
made this accumulation of learning upon the rites and ceremonies of the English 
Church as a labor of love, and in the hope that it may contribute to allay the 
growing restlessness of persons inside the church and the contempt of light- 
minded persons outside her, caused by the unseemly squabbles about these same 
rites and ceremonies, carried on between the Ritualists, on the one hand, and 
the Low Churchmen, on the other. To those persons who consider the matter 
of church ceremonial one to be decided by a reference to authority and prece- 
dents, instead of to common sense, and who think it worth their while to have a 
reason for the faith that is in them in such seemingly small matters, this book 
will be welcome and useful. The various chapters treat of the Ritual of the 
Church, the Order of the Holy Communion, other points connected with the 
Communion, Baptism of Children, Orders, the Articles, Canons of 1603, 
Episcopal Authority in Ritual of the Bishop in his Diocese, and Resolutions of 
the House of Bishops. The book exhibits much historical learning and research, 
and is generally written in a spirit of judicial fairness and moderation becoming 
the venerable author's age and profession. We might note one lapse from this 
spirit, in the passage concerning the license granted by King Edward VI., through 
the Privy Council, in 1547, to Archbishop Cranmer, authorizing him ‘* to or- 
daifl, to institute, and to invest,” and to perform various other ecclesiastical 
functions within his diocese. Lord Macaulay’s statement that the bishops looked 
upon the sovereign as the real and true source of spiritual authority, based upon 
this license among other things, is characterized as *‘ what we call a gross mis- 
representation.” This is a trifle strong, and not quite worthy of a historian of 
so grave a subject as the present. It must be admitted, however, that Lord 
Macaulay’s statements are often very well calculated to arouse the rabies 
theologica, even when it is as deeply buried out of sight in charity as it almost 
uniformly appears to be in the breast of our author. 


A Practical Treatise on the Law of Horses. Embracing the Law of Bargain, Sale, 
and Warranty of Horses, and other Live-stock; the rule as to Unsoundness 
and Vice, and the responsibility of the Proprietors of Livery, Auction, and 
Sale Stables, Innkeepers, Veterinary Surgeons, and Farriers. By M. D. Han- 
over. Cincinnati: Robert Clarke & Co. 1872. 


Horses have inspired some very good law books. Oliphant's Law of Horses 
is a useful and tolerably complete manual of the English law as applied to this 
subject, and has passed through several editions. There is also The Adventures 
of a Gentleman in search of a Horse, by Sir George Stephen, which, though 
originally designed for the amusement of the boys of the writer's family, was 
turned into a law book (how much to the disgust of the boys we can imagine), by 
having appended to it a very clear and succinct statement of the law of caveat 
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emptor and warranty as applied to the sale and purchase of horses. Both of 
these are English books, however, and contain a great deal of matter peculiar to 
England and not applicable to our society. In Oliphant there are chapters on 
The Liability of Parties Hunting; on Racing, Wagers, and Gaming; on 
Stakeholders; on Betting-houses and Gaming-houses; and on Fairs and Mar- 
kets Overt, —all of which are properly omitted in the present treatise. Not 
so properly omitted, however, are chapters on the Law of the Road, and on 
Negligence in the Use and Driving of Horses, subjects peculiarly connected with 
horses, and on which there are many cases, and which one might expect to find in a 
work on this subject. In this book there are chapters on The Transfer of Chattel 
Property, and the Contract, under which such Transfers are made; Statute of 
Frauds; Auction and Sale Stables; The Rule as to Soundness and Vice in 
Horses; Express Warranty; Implied Warranty; Fraud; Breach of Con- 
tract and its Remedies; and Responsibility of Innkeepers and Others having 
the Care of Horses. Of these topics only one, that as to unsoundness and vice, 
has to do peculiarly and exclusively with horses; all the others being quite as 
necessary in a book on any other species of chattel property. And as to this 
topic one might say, were it not necessary for a lawyer to know every thing, that 
it contains information much more useful to the farrier and horse-dealer than to 
the legal fraternity. The subject is, however, treated at length, and with a thor- 
oughness well calculated to make every would-be purchaser of a horse shrink 
from the task before him, and every seller wholesomely chary of warranting his 
beast, how perfect soever it may seem. After going through the list of ills that 
horse-flesh is heir to, from ‘* asthma” to ‘ yellows,” no less than ecighty-seven in 
number, one may well conclude that the horse does not exist that has not, as 
was pleaded of the subject of controversy in an old case, diversos morbos in cor- 
pore suo crescentes. Certainly, as Sir George Stephen says, the question, wlfit is 
intended by soundness in a horse? is an ‘‘ awful” one. As to the other chapters 
of this book, it may be said of them, as of all treatises based not upon any 
natural division of the law, but arbitrarily upon some species of property to which 
the law is applicable, that the author is under the necessity of writing treatises 
upon several of these natural divisions, and he is in the dilemma of making them 
vague and misleading from an attempt at too great brevity, or of swelling his 
book to inordinate proportions by attempting fulness and completeness. Thus, 
in this case we have treatises on Sales, Warranty, Contracts, and Bailments, and 
it is attempted to illustrate these subjects by a reference to ‘ horse cases” merely, 
since a citation and discussion of other cases would expand the volume beyond 
reasonable limits. The author has kept his book within the moderate space of 
two hundred and fifty pages, and has set forth as much as he undertook within a 
clear and convenient order. As we have said before, however, he might well 
have added to the range of his subjects. The publishers present the book in a 
neat shape, and we note not more than three errors in typography. One is justi- 
fied in inferring that both writer and proof-reader are guiltless of a knowledge 
of the Latin tongue, since nature, in the phrase fer@ nature, is twice or three 
times spelled nature. Our mother-tongue is also treated unkindly, as witness 
the following: ‘‘ Property may be transferred by gift, either in writing or ver- 
bally, and as far as personal property is concerned they are equally binding.” 
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Michigan Reports. Report of Cases determined in the Supreme Court of Michi- 
gan, from October 21, 1870, to April 20, 1871. Hovey K. Crarxe, State 
Reporter. Volume IV., being Volume XXIL. of the series. Detroit: Rich- 
monds & Backus. 1872. 

From a short address by Mr. Clarke to members of the Michigan bar accom- 
panying the Reports, it appears that he has resigned the office of State Reporter. 
Increased labor and inadequate pay are the causes. 

The above volume of reports contains but few cases of general interest. We 
give some of the more important : — 

In Thomas v. Hoffman, p. 45, a verdict was rendered against several defend- 
ants jointly in an action of trespass, and it was held that the plaintiff might dis- 
continue as to some and enter judgment against the other defendants. 

The People v. Nolan, p. 229, is a case deciding that the removal of an un- 
fastened iron grating covering an area opposite a cellar window is a “ breaking.” 

In Russell vy. Sweezey, p. 235, it was held, inter alia, that possession of land 
“«was of itself notice of the possessor’s right, interest, claim, and title, whether of 
record or otherwise, or whether founded on tax sales or deeds, or on agree- 
ments, or deeds of any kind.” 

In Kearney v. Doyle, p. 295, where the plaintiff had broken his contract, the 
defendant was allowed to recover the reasonable value of the work, on a quan- 
tum meruit for work and labor though exceeding the contract price. 

Wetherbee v. Green, p. 311, contains an interesting discussion upon title by 
accession. The defendant had cut up the plaintiff's trees into hoops, thereby very 
greatly increasing the value of the wood; and it was held that as the defendant 
believed the property in the trees to be his, the plaintiff could not replevy the 
hoops. 

Shotwell y. Harrison, p. 410. The registry laws of Michigan make a prior 
unrecorded deed void only as against a subsequent bond fide purchaser for valua- 
ble consideration whose deed is first recorded. The majority of the court held 
that a grantee of record must prove that he paid a consideration to make his 
title good against a prior grantee not of record. Campbell, C. J., dissented, 
holding that a recorded deed is primd facie evidence, as against an unrecorded. 
one, of every thing necessary to give it validity. 

In Holmes v. Trumper, p. 427, the opinion, whether rightly or wrongly decided, 
seems to us not to be over well reasoned. The action was on a promissory note, 
which, when delivered to the payee, ended with the printed words ‘‘ with interest 
at.” Before indorsement to the plaintiff, an innocent holder, the words ‘ ten per 
cent” were added. Held, that the note was avoided. 

In Gibbs v. Linabary, p. 479, the defendant signed a promissory note, having 
been fraudulently induced to believe it was a contract for the sale of pitchforks, 
and the court held that he was not liable on the note in the hands of an innocent 
holder for value. 


Reports of Cases argued and determined in the Court of Common Pleas of the 
City and County of New York. By Cuarves P. Day, LL.D., Chief Justice 
of the Court. Vol. III. New York: Baker, Voorhis & Co. 1872. 

Tr is surprising that so excellent a judge and reporter as Chief Justice Daly 
should be willing to let a volume come from his hands in so slovenly a condition 
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with regard to its citations and Latin. The proof-reading otherwise seems to 
leave nothing to be desired; but when we see a decision in 5 Bing. N.C. 1, 
attributed to Lord Westbury, p. 59; when we read of Lord Mainfield, p. 516; 
and see such Latin as in rerum natina, 514, and nemo plus finis in alium transferre, 
&c., 52, ex propria vigore, 400, —we feel sure that one important duty of the 
reporter has been delegated to less competent hands. Except in this respect, the 
volume before us deserves nothing but praise. The discussions contained in it 
are good, and the reporting is very satisfactory. 

The most interesting cases are the last two. In the Matter of Bomanjee By- 
ramjee Colah, 529, an East Indian, temporarily in the state, had become insane, 
and the court had appointed a committee of his person and estate. It was after- 
wards shown that it would be for his welfare to send him home to India, where- 
“pon the court after a very satisfactory discussion made an order to that effect, 
A somewhat similar point has been mooted with regard to infants, with the same 
result. In Passaic Manufacturing Co. v. Hoffman, 495, the court decline to 
follow the latest English decisions under the 17th section of the Statute of Frauds, 
to the effect that if the contract be such that when carried out it would result in 
the sale of a chattel, the party cannot sue for work and labor. No man has done 
so much to clear up this branch of the law as Mr. Justice Blackburn, by whom 
this test is propounded, but with all our respect for his great authority, we think 
the present case takes the broader view. We have expressed our opinion in a 
former volume in noticing Benjamin on Sales. In McStea v. Matthews, 349, the 
Rebellion was held not to dissolve a partnership between a party living at the 
North and another at the South, on somewhat peculiar grounds. In Olzen v. 
Schierenberg, 100, the Chief Justice goes rather beyond what the decision 
requires in asserting a discretion for courts of common law equal to that 
exercised by the admiralty courts in entertaining suits between foreign seamen 
and masters, and treat a contract in the shipping articles not to sue in foreign 
ports as binding. There can be no doubt as to the latter point, and we have 
none as to the former; but it has been questioned by learned persons. There 
are other discussions of interest, but we have not space to refer to them. The 
volume is well printed in that good black type, of which we lament the disappear- 
ance in Boston, and even in England. The binding is inferior. 


Reports of Cases arising under Letters Patent for Inventions, determined in the 
Circuit Courts of the United States. By Samuet S. Fisuer, Counsellor at 
Law. Vol. IV. Cincinnati: Robert Clarke & Co. 1872. 


Tue compiler of this series of reports has undoubtedly conferred a great 
benefit upon the profession in America. What it wants in universality of appli- 
cation it makes up for in importance to the branch of the profession that it 
addresses, and all who have had occasion to make a special study of patent law 
within the last few years will gladly admit their great obligations to the learned 
reporter. 

The fourth volume covers the period from November, 1855, to August, 1871, 
and contains about seventy-five charges and opinions delivered on eight circuits, 
by twenty-three judges, many of whom are experienced and eminent in this branch 
of the law. Asa general rule we do not believe in reprinting the reports by 
topics; but Mr. Fisher’s collection contains so little that is to be found elsewhere 
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that it escapes the objection. Moreover, the subject is perhaps the most fitted 
of all in the law to justify a special publication of all the decisions concern- 
ing it. The principles of law involved are far from numerous. The familiar 
distinction between the discovery of a principle, and reducing it to a practical use ; 
the test of mechanical equivalents by the knowledge of a skilful and experienced 
workman; the now well-understood fraud of obtaining a reissue artfully con- 
trived to cover more than the original patent, &c.,— are continually recurring. 
But the application of the well known rules to a multitude of varied and perplex- 
ing facts forms a study which is most instructive to a practitioner in this branch, 
while it has no proportionate importance to the profession at large. 

We have not space to notice particular cases at length. At page 186 there is a 
decision of Mr. Justice Davis, that a state law regulating the sale of patent-rights, 
and imposing burdens on the owners of them in addition to the restrictions of 
the Act of Congress, is void. At p. 392, that able judge, Mr. Justice Shepley, 
decides that a purchaser of a patented article from an assignee of a right to sell 
within a certain territorial limit can sell the purchased object outside that limit. 
There are one or two applications of the doctrine recently settled by the Supreme 
Court, that the decision of the commissioners in accepting a surrender and grant- 
ing a new patent is conclusive in a suit for infringement, unless it appears on 
the face of the patent that he has exceeded his authority. In general, the head 
notes indicate the presence of facts too complicated for statement, and, as we 
have said, the application to them of principles concerning which there is com- 
paratively little dispute. 
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UNITED STATES. 


Tue Geneva Awarp. — The doings of the tribunal of arbitration at Geneva 
have been fully treated in an article in this number, but the award itself deserves 
to be preserved in our pages. It begins with a recital of the formal language of 
the terms of the treaty of Washington, the names and titles of the arbitrators 
and agents of the assembly at Geneva, the exchange of powers, the presentation 
of the cases, and continues verbatim as follows : — 


The Tribunal having since fully taken into their consideration the treaty, and also 
the cases, counter-cases, documents, evidence, and arguments, and likewise all other 
communications made to them by the two parties during the progress of their sit- 
tings, and having impartially and carefully examined the same, has arrived at the 
decision embodied in the present award. 

Whereas, having regard to the 6th and 7th articles of the said treaty, the arbitra- 
tors are bound under the terms of the said 6th article “in deciding the matters sub- 
mitted to them, to be governed by the three rules therein specified, and by such 
principles of international law not inconsistent therewith as the arbitrators shall 
determine to have been applicable to the case.” 

And whereas, the “due diligence” referred to in the first and third of the said 
rules ought to be exercised by neutral governments in exact proportion to the risks 
to which either of the belligerents may be exposed, from a failure to fulfil the obliga- 
tions of neutrality on their part. 

And whereas, the circumstances out of which the facts constituting the subject- 
matter of the present controversy arose were of a nature to call for the exercise on 
the part of Her Britannic Majesty’s government of all possible solicitude for the 
observance of the rights and the duties involved in the proclamation of neutrality 
issued by Her Majesty on the 13th day of May, 1861; 

And whereas, the effects of a violation of neutrality committed by means of the 
construction, equipment, and armament of a vessel are not done away with by any 
commission which the government of the belligerent power benefited by the viola- 
tion of neutrality may afterwards have granted to that vessel, and the ultimate step 
by which the offence is completed cannot be admissible as a ground for the absolution 
of the offender, nor can the consummation of his fraud become the means of estab- 
lishing his innocence ; 

And whereas, the privilege of exterritoriality accorded to vessels of war has been 
admitted into the law of nations, not as an absolute right, but solely as a proceeding 
founded on the principle of courtesy and mutual deference between different nations, 
and a can never be appealed to for the protection of acts done in violation of 
neutrality ; 

And whereas, the absence of a previous notice cannot be regarded as a failure in 
any consideration required by the law of nations in those cases in which a vessel 
carries its own condemnation. 

And whereas, in order to impart to any supplies of coal a character inconsistent 
with the second rule prohibiting the use of neutral ports or waters as a base of naval 
operations for a belligerent, it is necessary that the said supplies should be connected 
with special circumstances of time, of persons, or of place, which may combine to give 
them such character ; 

And whereas, with respect to the vessel called the Alabama, it clearly results from 
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all the facts relative to the construction of the ship at first designated by the Number 
200 in the port of Liverpool, and its equipment and armament in the vicinity of 
Terceira through the agency of the vessels called the Agrippina and the Bahama, 
despatched from Great Britain to that end, that the British government failed to use due 
diligence in the performance of its neutral obligations, and especially that it omitted, 
notwithstanding the warnings and official representations made by the diplomatic 
agents of the United States during the construction of the said Number 290, to take 
in due time any effective measures of prevention, and that those orders which it 
did give at last for the detention of the vessel, were issued so late that their execu- 
tion was not practicable ; 

And whereas, after the escape of that vessel the measures taken for its pursuit 
and arrest were so imperfect as to lead to no result, and therefore cannot be con- 
sidered sufficient to release Great Britain from the responsibility already incurred ; 

And whereas, in despite of the violations of the neutrality of Great Britain com- 
mitted by the 290, this same vessel, later known as the Confederate cruiser Ala- 
bama, was on several occasions freely admitted into the ports of Colonies of Great 
Britain, instead of being proceeded against as it ought to have been in any and every 
port within British jurisdiction in which it might have been found ; 

And whereas, the government of Her Britannic Majesty cannot justify itself for a 
failure in due diligence on the plea of the insufficiency of the legal means of action 
which it possessed ; — 

Four of the arbitrators, for the reasons above assigned, and the fifth, for reasons 
separately assigned by him, are of opinion that Great Britain has in this case failed 
by omission to fulfil the duties prescribed in the first and the third of the rules estab- 
lished by the VI. Article of the Treaty of Washington. 

And whereas, with respect to the vessel called the Florida, it results from all the 
facts relative to the construction of the Oreto in the port of Liverpool and to its issue 
therefrom, which facts failed to induce the authorities in Great Britain to resort to 
measures adequate to prevent the violation of the neutrality of that nation, notwith- 
standing the warnings and repeated representations of the agents of the United 
States, that Her Majesty’s Government has failed to use due diligence to fulfil the 
duties of neutrality ; 

And whereas, it likewise results from all the facts relative to the stay of the Oreto 
at Nassau, to her issue from that port, to her enlistment of men, to her supplies, and 
to her armory with the codperation of the British vessel Prince Alfred, at Green Cay, 
that there was negligence on the part of the British Colonial authorities ; 

And whereas, notwithstanding the violation of the neutrality of Great Britain, 
committed by the Oreto, this same vessel, later known as the Confederate cruiser 
Florida, was, nevertheless, on several occasions freely admitted into the ports of Brit- 
ish Colonies ; 

And whereas, the judicial acquittal of the Oreto at Nassau cannot relieve Great 
Britain trom the responsibility incurred by her under the principles of international 
law, nor can the fact of the entry of the Florida into the Confederate port of Mobile, 
and of its stay there during four months, extinguish the responsibility previously 
to that time incurred by Great Britain: — 

For these reasons the Tribunal, by a majority of four voices to one, is of opinion 
that Great Britain has in this case failed by omission to fulfil the duties prescribed 
in the first, in the second, and in the third of the Rules established by Article VI. of 
the Treaty of Washington. 

And whereas, with respect to the vessel called the Shenandoah, it results from all 
the facts relative to the departure from London of the merchant vessel the Sea King, 
and to the transformation of that ship into a Confederate cruiser under the name of 
the Shenandoah near the island of Madeira, that the Government of Her Britannic 
Majesty is not chargeable with any failure down to that date in the use of due dili- 
gence to fulfil the duties of neutrality ; 

But whereas, it results from all the facts connected with the stay of the Shenan- 
doah at Melbourne, and especially with the augmentation which the British Govern- 
ment itself admits to have been clandestinely effected of her force, by the enlistment 
= men within that port, that there was negligence on the part of the authorities at 
that place ;— 

For these reasons the Tribunal is unanimously of opinion that Great Britain has 
not failed, by any act or omission, to fulfil any of the duties prescribed by the three 
Rules of Article VI. in the Treaty of Washington, or by the principles of international 
law not inconsistent therewith, in respect of the vessel called the Shenandoah during 
the period of time anterior to her entry into the port of Melbourne. 
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And by a majority of three to two voices the Tribunal decides that Great Britain 
has failed by omission to fulfil the duties prescribed by the second and third of the 
aforesaid rules in the case of this same vessel, from and after her entry into Hobson’s 
Bay, and is therefore responsible for all acts committed by that vessel after her 
departure from Melbourne on the 18th day of February, 1865. 

* And so far as relates to the vessels called the Tuscaloosa (tender to the Alabama), 
the Clarence, the Tacony, and the Archer (tenders to the Florida), the Tribunal is 
unanimously of opinion that such tenders or auxiliary vessels being properly re- 
garded as accessories must necessarily follow the lot of their principals, and be 
submitted to the same decision which applies to them respectively. 

And so far as relates to the vessel called the Retribution, the Tribunal, by a major- 
ity of three to two voices, is of opinion that Great Britain has not failed by any act 
or omission to fulfil any of the duties prescribed by the three rules of Article VI. in 
the Treaty of Washington, or by the principles of international law not inconsistent 
therewith. 

And so far as relates to the vessels called the Georgia, the Sumter, the Nashville, 
the Tallahassee, and the Chickamauga, respectively, the Tribunal is unanimously of 
opinion that Great Britain has not failed by any act or omission to fulfil any of the 
duties prescribed by the three rules of Article VI. in the Treaty of Washington, or 
by the principles of international law not inconsistent therewith. 

And so far as relates to the vessels called the Sallie, the Jefferson Davis, the Music, 
the Boston, and the V. H. Joy, respectively, the Tribunal is unanimously of opinion 
that they ought to be excluded from consideration for want of evidence. 

And whereas, so far as relates to the particulars of the indemnity claimed by the 
United States, the costs of pursuit of the Confederate cruisers are not, in the judg. 
ment of the Tribunal, properly distinguishable from the general expenses of the war 
carried on by the United States, the Tribunal is therefore of opinion, by a majority of 
three to two voices, that there is no ground for awarding to the United States any 
sum by way of indemnity under this head. 

And whereas, prospective earnings cannot properly be made the subject of com- 
pensation, inasmuch as they depend in their nature upon future and uncertain con- 
tingencies, the Tribunal is unanimously of opinion that there is no ground for 
awarding to the United States any sum by way of indemnity under this head. 

And whereas, in order to arrive at an equitable compensation for the damages 
which have sustained, it is necessary to set aside all doubie claims for the same losses 
and all claims for “‘ gross freights,” so far as they exceed “ nett freights ;”” and whereas, 
it is just and reasonable to allow interest at a reasonable rate; and whereas, in 
accordance with the spirit and the letter of the Treaty of Washington, it is preferable 
to adopt the form of adjudication of a sum in gross, rather than to refer the subject 
of compensation for further discussion and deliberation to a Board of Assessors, as 
provided by Article X. of the said Treaty, the Tribunal, making use of the authority 
conferred upon it by Article VII. of the Treaty, by a majority of four voices to one, 
awards to the United States the sum of $15,500,000 in gold as the indemnity to be 
paid by Great Britain to the United States for the satisfaction of all the claims 
referred to the consideration of the Tribunal, conformably to the provisions contained 
in Article VII. of the aforesaid Treaty. 

And in accordance with the terms of Article XI. of the said Treaty, the Tribunal 
declares that “all the claims referred to in the Treaty as submitted to the Tribunal 
are hereby fully, perfectly, and finally settled.” 

Furthermore, it declares that “each and every one of the said claims, whether the 
same may or may not have been presented to the notice of, or made, preferred, or laid 
before the Tribunal, shall henceforth be considered and treated as finally settled, 
barred, and inadmissible.” 

In testimony whereof, this present decision and award has been made in duplicate, 
and signed by the Arbitrators who have given their assent thereto, the whole being 
in exact conformity with the provisions of Article VII. of the said Treaty of Wash- 
ington. 

Made and concluded at the Hotel de Ville of Geneva in Switzerland, the 14th 
day of the month of September, in the year of our Lord 1872. 


C. F. Apams, 
FREDERIC 
STaEMPFLI, 
Viscomte D’IrasuBa. 


— London Times, Sept. 16. 
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Tue Groroia. — We have received the following communication from a gen- 
tleman who has followed the Alabama controversy pretty closely : — 


The Court of Arbitration at Geneva unanimously acquitted the British govern- 
ment of responsibility toward the United States in the case of the (Georgia, and 
although the general justness of this decision is not here questioned, it is possible, 
perhaps, to advance some purely legal arguments in support of an opposite con- 
clusion. 

Since the final settlement of the Alabama claims, the proposition that neutrals are 
bound both to have and to effectively enforce neutrality laws seems no longer open to 
question ; if they fail so to do, the injured belligerent has just cause of complaint. 
Hence, under a perfect system, the escape of any cruiser under any circumstance 
would form ground of reclamation; but as the machinery of no government can 
reach perfection, all that can be practically demanded is due diligence on the part of 
neutrals to prevent such acts, which, however, become none the less criminal in 
themselves, for the reason that no one can be held responsible for their commission. 

In the case of the Georgia, the court held, on the facts, that no blame attached to 
the British government for her construction at Dumbarton, for her escape, nor for her 
subsequent manning and equipping by the Alar, though all these acts were directly 
in contravention of the Foreign Enlistment Act; nor does there seem to be the 
shadow of a ground for questioning this decision. The ship, however, had offended 
against the law, and was, in as far as she was concerned, as guilty as the Alabama or 
the Florida. Two courses would seem to be open to a government whose laws had 
thus been violated : the first, to disregard the commission, and seize and condemn the 
vessel for breach of neutrality should she ever again come within its jurisdiction ; 
the second, and milder, to follow the precedent set by Mr. Jefferson, and exclude 
such an offender from its ports. Either course would have given full satisfaction, — 
the British government took neither. 

More than four months after her escape the Georgia was received in the port of 
Cape Town as a recognized Confederate vessel, was supplied with coal and pro- 
visions, received certain repairs, and was then allowed to depart. It does not seem 
illogical to maintain, that, if the British government was only relieved from the 
responsibility of her escape by the wonderful ingenuity of the fraud perpetrated on 
it, it rendered itself liable for such injuries as might ensue from a total neglect to 
take any steps to make good in the future the obligations it had failed to fulfil in the 
past. 

The argument advanced on the part of Great Britain in defence was, that Her 
Majesty, having recognized the Confederate states as a belligerent, was constrained 
also to recognize its commissioned ships of war. 

The court held that no such obligation existed in regard to commissions obtained 
by fraud, and that Her Majesty might well have excluded or seized the Georgia at 
Cape Town, had she seen fit ; it conceded, however, that the recognition and recep- 
tion were sovereign acts, and as such not to be questioned. It is here that the 
difficulty arises. 

Had the Confederate states been a recognized sovereign power, and had Great 
Britain been in a position to demand redress from the authorities at Richmond for 
the acts of its navy, the propriety of taking so strong a measure as the seizure of a 
ship of war, though an offending one, would have been more doubtful; but no 
diplomatic reclatmation was possible, and Her Majesty was placed in the dilemma of 
being responsible herself toward the United States for the actions of persons over 
whom she could exercise no control, unless directly of her own act. This dilemma 
was the more distressing, as it would seem, from the case of the Shenandoah, that mere 
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exclusion from ports does not condone original laches. That ship, having enlisted 
men at Melbourne, was allowed to depart ; and it was held that her subsequent exclu. 
sion from Australian ports did not clear Great Britain. No government could allow 
itself to be placed in this position, which might occur through the fault of any sub- 
ordinate official: it clearly had the right to preserve its neutrality, by force, if neces- 
sary; and if it had the right, was it not under an obligation so to do? It would seem 
that it was, in the case of the Shenandoah, Then why not also in the case of the 
Georgia ? 

Moreover, though no one can doubt that, in general, such acts as the recognition of 
foreign flags upon the sea are acts of sovereignty, the unquestioned right of every 
independent state, there would seem to be a broad distinction between a recognition 
of bond fide belligerents at war without, and such as seek to carry on war from the 
neutral territory as a base,—it is, indeed, against these that neutrality laws are 
framed ; and it is difficult to understand why a government may be held responsible for 
its neglect to protect a friendly state at the inception of a hostile enterprise, and not, a 
few months later, when it not only recognizes the offender, but gives him the means 
of causing fresh damage by prolonging his cruise. 

It is no answer to this argument to assert that the Georgia, once on the high seas 
and commissioned, changed its character, and could be recognized in its new one by 
Great Britain if it saw fit; for, in the first place, it may be doubted whether it ever 
did or could cease to be English property, without a waiver of government claims 
not in accordance with neutral obligations toward the United States. The attempted 
sale, it might be argued, by an English subject to the Southern states was forbidden 
by the Foreign Enlistment Act; was an offence which subjected the vendor to fine 
and imprisonment, and was simply void; the ship was forfeited, and Her Majesty, 
and not the Confederate government, became the true owner: the latter was only 
tortiously in possession, and should have been ejected at the first opportunity ; it 
Her Majesty chose not to reclaim her property, she must take the responsibility of 
not doing so. 

But without insisting on this ground, it was perfectly possible to have adjusted 
the difficulty in this case without entering on the question of the commission. 

It was clear that a breach of neutrality had taken place, though without any 
fault on the part of Great Britain ; it then became the duty of Her Majesty to mark 
her displeasure in some sufficient manner. Mr. Jefferson recognized this obligation 
at the end of the last century, and the precedent set by him might have been fol- 
lowed, and the ship excluded from the ports of the empire, thus giving full satisfac- 
tion, and escaping from the severe alternative of seizure and forfeiture. Such a 
course was, in fact, taken by Brazil. 

If, however, on the contrary, Her Majesty saw fit to receive and assist the Georgia 
at the earliest opportunity, there is ground to argue that Great Britain became respon- 
sible toward the United States from the ‘moment that a breach of its neutrality thus 
received an open sanction. 


Domicite. Nationatiry. — ‘‘ The mixed commission on British and Ameri- 
can claims have dismissed on demurrer the case of J. F. Mogride against the 
United States. The facts are as follows: The latter demurred to the memorial 
of the claimant, on the ground that he had no standing as a British subject, he 
having been born in the United States, and being, by the laws of this country, a 
citizen of the United States, and at the time of the alleged injuries domiciled in 
this country. The British consul replied to the demurrer that the claimant was 
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born in Pennsylvania of parents who, at the time of his birth, were subjects of 
Her Britannic Majesty, and who were then on a visit to the United States, but 
within a few weeks after his birth returned to England, taking the memorialist 
with them, where he was christened and educated, and remained under the con- 
trol of his father during his minority. On attaining majority, he claimed and 
adhered to his allegiance as a British subject, and neither his father nor mother _ 
ever renounced allegiance to Her Britannic Majesty. It was, therefore, con- 
tended that such a person is, by the law of Great Britain, a British subject, as 
the child of American parents born abroad, under such circumstances, would be 
an Amercan citizen ; and this has never been.doubted. The reply to the demur- 
rer infers that this commission meant to go no further than to declare that Alex- 
ander, whose case was cited in the demurrer, had an American as well as Britis): 
nationality by force of the statute of Kentucky, which declares that any person 
born within that state is a citizen thereof; and that under the circumstances of 
that case Alexander had not made such an election as entitled him to prefer his 
claim as a British subject.” — Telegram to the New York Times. 


This illustrates the conflict which we adverted to as likely to happen under the 
14th Amendment, in 5 Am. Law Rev. 780. The principle of the amendment 
is the same as that of the Kentucky statute. 


Mr. Jusrick Netson has resigned his seat upon the bench of the Supreme 
Court. He has held the position for twenty-seven years, and in that long period 
of service has earned the reputation of an upright and fearless judge. His strong 


points lay in the maritime and commercial departments of the law. He retires 
upon full pay for the remainder of his life. 

The President has nominated Mr. Justice Ward Hunt, of Utica, New York, to 
succeed to the vacant judgeship. 


CALIFORNIA. 


Tue second trial of Mrs. Laura D. Fair, charged with the murder of Mr. 
Crittenden, has resulted in her acquittal. The jury have the pleasure of know- 
ing, if they know any thing, which seems very doubtful, that they have brought 
upon themselves the reprobation of all respectable persons in the community. 
Upon all sides there has been but one ery heard, and the burden of that has been 
that some alteration ought to be made in the law concerning the empanelling of 
juries to try criminal causes. In empanelling Mrs. Fair's jury, hundreds upon 
hundreds of persons were rejected on the score of preconceived opinions. Prac- 
tically nearly everybody who had read the newspapers, who had any knowledge 
of passing events, and any intelligence to bring to bear upon that knowledge, was 
ruled out as incompetent. The result was that the twelve men who sat in the 
box to try the defendant were presumably the most hopelessly ignorant and stupid 
creatures who could be found in the state, and, indeed, it is somewhat singular 
that so many men in so benighted a condition could be collected in a thriving 
and active city like San Francisco. Their conduct was what might have been 
anticipated. 
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Many such events occurring within a few years to come will inevitably result 
in a much needed reform of the law, or at least, if the theory of the law be 
sound, in a more sensible interpretation of it. At nearly the same time the 
state attorney, Reed, was appealing concerning the same evil to a committee of 
citizens created in Chicago to aid the city authorities in ensuring the arrest, trial, 
and punishment of criminals, The great difficulty which he found in procuring 
convictions was, he said, in the character of the jurors. They were unintelli- 
gent men. In one murder case alone, in which he had been lately concerned, 
twenty-six men had been excused simply because they had read a newspaper 
account of the terrible affair. At this rate there will soon be only one method 
available for procuring intelligent juries: we shall be obliged to seize arbitrarily 
twelve men of good mental capacity, to immure them for life or for a term of 
years, strictly restraining them from all intercourse with the outside world, They 
may be allowed to read metaphysical works, the history of past times, the poems 
and sermons which are selected for them as harmless because not referring to 
events of the day. They must be kept in cheerful abodes, though secluded, 
and be well fed in order that they may not become morose or sullen, and there- 
fore unduly prone to convict. It would be better not to have them married; for 
though celibacy might conflict with the wishes of some of them, yet their wives 
and children might imbue them with some knowledge concerning external affairs, 
But it would perhaps be feasible to select gentlemen having a natural or acquired 
taste for a bachelor existence. The plan might seem a hardship upon the 
jurors; but as men were once willing to be monks, so persons might now be 
found who would voluntarily enter into this kind of life, which is not worse, or 
indeed in some respects so bad, as monasticism. At any rate, willing or un- 
willing, such men may be required by an imperative necessity. We shall have to 
take them and hold them despotically, in spite of the Constitution, or by some right 
of eminent domain. We must have intelligent jurors, sound in mind and morals, 
with educated minds, yet ignorant of contemporaneous events, unbribable because 
removed from the possibility of enjoying the fruits of bribery, and who may be 
depended upon to bring in verdicts of guilty against those persons who go about 
shooting their fellow-men. 


CONNECTICUT. 


Supreme Court. — The following decisions have been made by the Supreme 
Court of Errors, and will appear in Vol. XXXVIII. Conn. Rep. : — 

Rogers Manufacturing Co. v. Rogers. Where a temporary injunction pre- 
scribes a pecuniary penalty for its violation, the petitioner, if it be violated, may 
not only bring a scire facias to recover the penalty for his own benefit, but may 
move for an attachment; and the court may thereupon award both fine and 
imprisonment, at their discretion. The fine, in such a case, goes wholly to the 
state; but the respondent should not be discharged without paying the petitioner 
his costs and expenses upon the attachment. 

Bunnell vy. The Collinsville Savings Society. A savings bank, having met 
with losses which disabled it from paying all its depositors in full, voted to debit 
each of them with a proportionate share of the deficit. Held, that this was a 
proper course, and that no depositor could maintain an action for the balance of 
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his account thus charged off. Savings banks are mere agencies for receiving 
and loaning moneys, and any losses incurred are the losses of their principals, the 
depositors. 

Ayer vy. Norwich. The plaintiff's horse took fright at the fluttering of flags on 
a canvas tent temporarily placed on the edge of the highway, and ran away, 
whereby she was injured. Held, that if the tent and flags were objects calculated 
to frighten horses*of ordinary gentleness, she was entitled to recover all damages 
from the city charged by statute with the duty of keeping the highway in repair, 
and made liable for injuries resulting from a breach of such duty. 

In re Huntington, Superior Court, Fairfield County. The 14th Amendment 
of the United States Constitution does not abrogate the provision in the Consti- 
tution of Connecticut, conferring the elective franchise upon male citizens; and 
a writ of mandamus, therefore, will not be granted to compel the registration of 
a woman as an elector. 


ILLLNOIS. 


Unirep States Circurr Court, Norruern — Patent: ABAN- 
DONMENT. Marsh v. Sayles e al. Before DrummMonp & Buiopcett, JJ. 
Opinion by Drummonp, J.: — 

This is a bill filed under the 52d section of the Revised Patent Law of July 8, 
1870, which authorizes a bill to be filed in equity when a patent has been refused. 

A demurrer has been put in to the bill by the Commissioner of Patents, and so far 
as it is necessary to state the facts of the case, they here follow: — 

In July, 1851, Marsh, the plaintiff, made application for a patent for an improve- 
ment in cultivators. The same month, his claim for a patent was rejected by the 
office. 

In November, 1851, he made application for, and there was refunded to him, twenty 
dollars of the duty fee which he had paid previously. In August, 1851, James Dun- 
das applied for a patent for substantially the same improvement. In December, 1852, 
this application was rejected by the Patent Office. This rejection, some years after, 
was reconsidered, and in February, 1859, a patent was granted to Dundas. 

In October, 1866, Dundas obtained a reissue, and very soon after Thomas Sayles, 
one of these defendants, as assignee of the Dundas patent, filed a bill in this court 
against one Hapgood and others, to restrain them from infringing the letters-patent 
of Dundas. In October, 1869, this court decided the Dundas patent invalid, because 
Marsh was the prior inventor. The case is reported in 3 Fisher, 632, and in second 
vol. Chicago Legal News, 9. 

Marsh did not know of the application and issuing of the patent to Dundas till 
1865. He waited for the determination of the suit of Sayles v. Hapgood et al., and 
in December, 1869, renewed his application, and in November, 1870, his claim was 
rejected. (Decisions of Commissioner of Patents, 1870, page 151.) 

In addition to these facts set forth in the bill, it alleges that Marsh never aban- 
doned his invention to the public. There is no explanation whatever given, than as 
above, of the long delay except that he supposed the decision of the commission in 
1851 was conclusive, and that he was wholly uninformed of his rights. And he 
insists the Patent Office is estopped from setting up in bar of his renewed application 
the wrongful rejection of his claim, and the issuing of a patent to another. 

Various objections are taken in the demurrer to the bill, but we will consider only 
one, viz.: That the bill does not make such a case as to entitle the plaintiff to the 
relief he seeks. And it seems to us that the legal result from the facts stated in the 
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bill is, notwithstanding his denial to the contrary, that he did acquiesce in the action 
of the Patent Office in 1851, and therefore did abandon whatever claim he might have 
to the public; and according to the view we take, it is not material whether the rejec. 
tion of his claim was right or wrong. Concede that it was wrongful, if he insisted on 
his claim he was obliged within a reasonable time to take some action on the subject, 
either by an appeal from the commissioner, or by a bill in equity in the proper court. 

In this case he made no motion for more than eighteen years after the rejection of 
his claim, during all which time his invention remained in the Patent Office with such 
description as he had chosen to give. We think the simple allegation that he did not 
abandon his claim to the public is not enough to rebut the presumption arising from 
this state of facts. It is not necessary to decide whether any satistactory explanation 
could be given of so long a delay. It is not furnished in this bill. It is plain that 
in consequence of the decision in the case of Sayles v. Hapgood an attempt was after- 
wards made to recall an abandoned claim. To sustain this bill would be to vitalize 
many an old, forgotten claim that now lies buried under the rubbish of the Patent 
Office. We think it is no answer to say that for his invention Marsh ought to have 
had a patent; because the meaning of that is he ought to have had it, if he, withina 
reasonable time and by the methods the law points out, sought to obtain it. 

The 85th section of the patent law of 1870 declares that any person who has an 
interest in an invention where a patent was ordered to issue, on the payment of the 
final fee, and who has failed to make payment within six months from the time when 
it was allowed, . . . shall have a right to make an application for a patent the same 
as in an original application, “ Provided, That when an application for a patent has 
been rejected or withdrawn prior to the passage of this act, the applicant shall have 
six months from the date of such passage to renew his application, or to file a new 
one, and if he omit to do either, his application shall be held to have been abandoned.” 

It is argued that the plaintiff is within the terms of this section, and that the second 
proviso applies literally to the facts of this case. It is true that the application of 
the plaintiff for a patent was rejected prior to the passage of the act, and it is insisted 
that the sequence to this is that the applicant has six months from the date of its pas- 
sage to renew his application. This is in fact the letter of the proviso, and yet it 
must be true that it is subject to the implied condition that the applicant has not lost 
his right to make the application, by abandonment or surrender of the same. It 
could not have been intended to restore what had already been voluntarily given to 
the public, or what had become the property of the public, by the neglect or refusal 
for a series of years to prosecute what was originally a valid claim. Here the neglect 
or refusal had continued for more than eighteen years; and we cannot think that the 
proviso in the 35th section was intended to include so stale a claim as this. It may 
be admitted that, as stated in the last clause of the 35th section, abandonment is a 
question of fact, and we hold, notwithstanding the denial and pretexts to the con- 
trary stated, that Marsh did in fact abandon his claim to the public; that such is the 
necessary conclusion from the allegations contained in the bill. 

The demurrer will therefore be sustained. 


InsurANCE. — Decisions concerning insurance companies, their rights and 
liabilities, possess an exceptional interest this winter. The following is the 
opinion of the Supreme Court of Illinois, just rendered in the suit of Bennison, 
Receiver of the Farmers & Merchants’ Ins. Co. v. Smith : — 


This was a suit brought by the receiver of an insolvent insurance company against 
Smith, upon a note for $16.80, payable in annual instalments of $4.20, bearing date 
July 2, 1568. The note was given for a policy running five years from its date. The 
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premium for the first year was paid in advance, and the note in question was for the 
premiums of the four succeeding years, payable in instalments at the beginning of 
each year. The premium at the beginning of the second year was paid, but before 
the year expired the company became insolvent and suspended business. There was 
a provision in the policy that in the event any instalment should remain unpaid for 
thirty days after maturity, all the instalments or premiums should be due and paya- 
ble as liquidated damages. This suit was brought to recover these unpaid instal- 
ments or premiums. 

There is no question but that the Circuit Court was correct in holding that the 
consideration of the note had failed, and that nothing was recoverable. This com- 
pany was authorized to insure either upon the customary mutual plan, taking deposit 
notes, subject to assessments from time to time in proportion to the losses, or to 
insure for a term of years at a fixed annual premium, receiving the first year’s pre- 
mium in advance, and taking a note payable in instalments at the commencement of 
each of the years during which the policy would run. This species of policy did 
not make the assured a stockholder, or liable for the debts of the company. It was 
merely a contract by which the company undertook to indemnify the assured against 
loss by fire for a term of years, provided he would pay a certain sum at the beginning 
of each year. When the company failed, of course all obligation to continue from 
year to year terminated. We do not understand on what ground a bankrupt com- 
pany can continue to claim an annual payment for protection against fire which it 
does not even pretend to be able to furnish. Judgment affirmed. 


MAINE. 


A CORRESPONDENT of the Boston Daily Advertiser writes from Machias, Me., 
that in November last, Mrs. Clara Hapgood Nash, of Columbia Falls, formerly 
Miss Clara H. Hapgood, of West Acton, Mass., was admitted to practise as an 
attorney and counsellor at law before the Supreme Judicial Court of Maine, Mr. 
Justice Barrows presiding. Unless we are mistaken, this is the first instance of 
the admission of a woman to the full standing of a lawyer entitled to practise, 
which has occurred in the New England states. 


MASSACHUSETTS. 


Circuit Court or tHe Unitrep States. Arthur Parton v. Louis Prang. 
CuirFrorp, J. —1. Parton alleges that he is an artist, earning his living by designing. 
composing, and painting landscapes and other pictures, and selling the same; that he 
designed from nature and executed the picture of rural scenery described in the bill 
of complaint ; that having so designed and composed the same, he executed a large 
copy thereof in oils and sold the same; that he did not give or sell to the purchaser 
the right to copy, print, engrave, lithograph, chromo, or reproduce the picture in any 
way, or to publish the same in any form; that the respondent is a lithographer and 
publisher of chromos, so called ; that he has made or caused to be made a chromo of 
the picture, and marked or engraved on the face of the chromo the words and fig- 
ures, “ Arthur Parton, 1869, chromo-lithographed and published by L. Prang & Co. 
Entered according to act of Congress in the office of the Librarian of Congress ;”’ 
that he is informed and believes that the respondent has caused an entry of copyright 
to be made of said chromo under the title ‘‘ Close of Day,” and that he now claims 
the sole right to copy, print, and publish said picture and chromo thereof, under said 
pretended entry of copyright ; wherefore he prays for an account and an injunction. 
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Service was made, and the respondent appeared and filed answer. Respondent 
admits that the complainant is an artist, that he exeeuted the picture of rural scenery 
and made a copy thereof in oils as alleged; that the complainant sold the picture to 
the person named in the bill, but he expressly denies that he sold it to that person for 
bis private collection. He also admits that he, the respondent, is a lithographer and 
publisher of chromos, and that he made or caused to be made a chromo of said 
picture, and marked or engraved upon the face of the chromo the words and figures 
alleged in the bill, and that he caused an entry of copyright to be made of the chromo, 
and that he claims the sole right to copy, print, and publish the said chromo ; that to 
the time of the sale mentioned in the bill the complainant retained possession of the 
picture ; that the picture to that time had been on public exhibition, and exposed to 
the public for sale in his studio in the city of New York; that the said purchaser 
there saw and examined the picture, and that the complainant there absolutely and 
unconditionally sold the same to the purchaser for a valuable consideration in money 
without any restriction or reservation of-any kind whatsoever, and that the said 
picture in pursuance of the said sale was delivered and transferred by the com- 
plainant to the purchaser unconditionally and without any reservation; that the 
purchaser bought the picture for the purpose of reselling the same ; that he imme- 
diately sent the picture to a firm in this city engaged in the business of buying and 
selling pictures and engravings for themselves and others; that the picture was 
there publicly exposed for sale in their store ; that the respondent saw the picture in 
tieir store, and that they, acting in behalf of the purchaser and owner of the same, 
sold it to the respondent for a valuable consideration in money ; that the sale to the 
respondent was made absolutely and unconditionally and without any restriction or 
reservation of any kind whatsoever, and that the picture was then and there deliv- 
ered and transferred to the respondent unconditionally and without any reservation. 
2. That the respondent called upon the complainant and informed him that he had pur- 
chased the picture, and that he intended to publish it as a chromo; that the complain- 
ant made no objection to the proposed publication, but advised the respondent as to 
the best manner of making the chromo, suggesting that if he changed the tint of the 
background, as the respondent had told the complainant he proposed to do, he would 
injure the chromo, and advised him to copy the picture exactly as it was at the time 
of purchase. 3. That the said chromos were made and prepared for the market at 
great expense of time, trouble, and money, as the complainant well knew ; and that 
the complainant, during all the time the respondent was engaged in preparing and 
making the same, made no objection to his acts, and never claimed that he had any 
right to prevent the publication. 

Instead of filing the general replication denying the allegation of the answer, the 
complainant elected to set down the cause for hearing upon bill and answer, which, 
like a demurrer to the bill, admits that every thing well pleaded in the answer is fully 
proved. 2 Danl. Chan. Prac. (3d ed.) 998; Gettings v. Burch, 9 Cran. 372; Leeds 
v. Marine Insurance Company, 2 Wheat. 880; Brinckerhoff v. Brown, 7 Johns. Ch. 
217; Dale v. McEvers, 2 Cow. 118. Viewed in the light of that weil-settled rule of 
practice, it must be assumed as fully proved that the complainant sold the picture 
for a valuable consideration to the vendor of the respondent, and that the same was 
delivered by the complainant to the purchaser unconditionally and without any reser- 
vation, and that the purchaser from the complainant in like manner sold the picture 
for a valuable consideration to the respondent, and that he delivered the same to the 
respondent unconditionally and without any reservation. 


The question was here discussed at length, whether the copyright act requires 
that the transfer shall be in writing, signed in the presence of two credible wit- 


XUM 


a 
a 
q 
. 
q 
4 
‘ 


SUMMARY OF EVENTS. 359 


nesses. The judge decides that it need not be in writing, a picture not being a 
“ manuscript ” within the meaning of the act. 
The judge then proceeds : — 


Suppose it is not necessary that the consent of the author or proprietor of a picture 
should be in writing to render the sale valid, still it is contended by the complainant 
that neither the sale in this case to the vendor of the respondent nor the purchase 
of the same by the respondent from the vendee of the complainant, even though the 
sale and delivery of the picture in each case was absolute and unconditional, or both 
combined, had the effect to transfer to the respondent the right to reproduce or chromo 
the picture ; that in selling and delivering the picture and subsequently suffering his 
vendee to sell and deliver the same to the respondent, he only parted with the result 
of his labor as property ; that he did not part with the right to reproduce or chromo- 
lithograph the picture, that the right to multiply copies of the picture was vested in 
him as the author and proprietor of the same, and that he still retains that right, not- 
withstanding the sale and delivery by himself and the subsequent purchase by the 
respondent. Undoubtedly, the author of a book, or of an unpublished manuscript, 
or of any work of art, has at common law and independently of any statute a prop- 
erty in his work until he publishes it or it is published by his consent or allowance, 
and that property unquestionably exists in pictures as well as in any other work of 
art. He has the undisputed right to his manuscript, he may withhold or he may com- 
municate it, and communicating, he may limit the number of persons to whom it 
shall be imparted, and impose such restrictions as he pleases upon the use of it. He 
may annex conditions and proceed to enforce them, and for their breach he may 
claim compensation. v. Boosey, 4 H. L. Cas. 815, 961; Millar v. Taylor, 4 
Burr. 2396 ; Queensberry v. Shebbeare, 2 Eden, 320. Numerous other decided cases 
also affirm the same proposition, that the author of an unpublished manuscript has 
the exclusive right of property therein, and that he may determine for himself 
whether the manuscript shall be made public at all; that he may in all cases forbid its 
publication by another bertore it has been published by him or by his consent or 
allowance; that a painter also has at common law the same right before publication 
to prevent any person from copying it, and the purchaser and owner of the picture 
holding the title from the painter or his assigns has the same right before publication 
to prevent another from multiplying copies of it or reproducing the picture ; but the 
authorities all agree that after publication that right is lost. Zwner v. Robinson, 10 
Ir. Ch. 121; same case on appeal, 10 ib. 510; Fisher v. Fold, 1 Jones Exch. 12; 
Wheaton v. Peters, 8 Pet. 591; Meene v. Wheatley, 9 Am. L. Reg. 83; Bartlett v. 
Crittenden, 5 McLean, 87. An author, said Hoar, J.,in Aeene v. Aindball, 16 Gray, 
549, has at common law a property in his unpublished works, which he may assign, 
and in the enjoyment of which equity will protect his assignee as well as himself. 
This property continues until by publication a right to its use has been conferred 
upon or dedicated to the public. Independently of legislation the sole proprietorship 
of a manuscript is in the author and his assignees until he publishes it, but an 
unqualified publication, such as is made by printing and offering copies for sale, 
dedicates the contents to the public unless the sole right and liberty of printing, 
reprinting, publishing, and vending the same is secured to the author or proprietor by 
copyright. But there may be a limited publication by communication of the con- 
tents by reading, representation, or restricted private circulation, which will not 
abridge the right of the author any farther than necesssarily results from the nature 
and extent of such limited use as he has made or allowed others to make of the 
manuscript or painting; or, as Lord Brougham said in Jefferys v. Boosey, 4 H. L. 
Cas. 961, he may withhold or he may communicate it, and communicating, he may 
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prescribe limitations and impose such restrictions as he pleases as to the extent of its 
use, which fully justifies the conclusion in Avene v. Aimbal/, that when a literary 
proprietor has made a publication in any mode not restricted by any condition, other 
persons acquire unlimited rights of republishing in any mode in which his publica- 
tion may enable them to exercise such a right. Avene vy. Kimball, 16 Gray, 550, 
Assignments of a manuscript are required to be in writing by the copyright act, but 
enough has been remarked to show that a picture under that act might be trans. 
ferred by an oral contract, and it is well settled law that even copyright is an incident 
to the ownership of a manuscript, and that it passes at common law with the transfer 
of a work of art. Zwrner v. Robinson, 10 Ir. Ch. 142; Power v. Walker, 3 M. & 8.7, 
Hence the remark of the court in Turner vy. Robinson, that it was a strange proposi- 
tion that the transfer of property shouid destroy and extinguish that which prin- 
vipally constitutes the value of the thing transferred, meaning not that the right to 
publish did not pass by the sale, but that the exclusive right of publication which 
attached to the manuscript was not lost by the transfer. Such a transfer of the 
manuscript or picture is not a publication of the same unless it was so intended by the 
parties, but if the sale was an absolute and unconditional one, and the article was 
absolutely and unconditionally delivered to the purchaser, the whole property in the 
manuscript or picture passes to the purchaser, including the right of publication, 
unless the same is protected by copyright, in which case the rule is different. Baker 
v. Taylor, 2 Blatch. 82; Ryan v. Goodwin, 3 Sum. 514; Wood v. Zimmer, Holt, N. P. 
58; Pennock v. Dialogue, 2 Pet. 14. Personal property is transferable by sale and 
delivery, and there is no distinction in that respect, independent of statute, between 
literary property and property of any other description. Palmer v. De Witt, 2 
Sickels, 582 ; same case, 7 Robt. N. Y. 530. Owners of personal property have the right 
to sell and transfer the same as inseparable incidents of the property, and the author 
or proprietor of a manuscript or picture possesses that right as fully and to the same 
extent as the owner of any other personal property, the same being incident to the 
ownership. Sales may be absolute or conditional, and they may be with or without 
qualifications, limitations, and restrictions, and the rules of law applicable in such 
cases to other personal property must be applied in determining the real character of 
a sale of literary property. Proper attention to these considerations will furnish the 
true explanation of many, if not all, the cases referred to by the complainant, which 
are supposed to support the second proposition for which he contends. Prince Albert 
v. Strange, 1 Hall & Twells, 1; Queensberry v. Shebbeare, 2 Eden, 829; Bishop of Hereford 
v. Griffin, 16 Sim. 146; Stephens v. Cady, 14 How. 528 ; Stevens v. Gladding, 17 How. 
447; Abernethy v. Hutchinson, 1 Hall & Twells, 28. Beyond doubt, the right of first 
publication is vested in the author, but he may sell and assign the entire property to 
another, and if he does so, his assignee takes the entire property ; and it is a great 
mistake to suppose that any act of Congress at the date of the sales of the picture in 
this case required that such an assignment should be in writing, and the pleadings 
show that the sale and delivery in each case was absolute and unconditional, and 
without any qualification, limitation, or restriction, showing that the entire property 
was transferred from the complainant and became vested in the respondent. Sims 
vy. Marryatt, 17 Q. B. 281; Adderley v. Dixon, 1 Sim. & 8. 607. Confirmation of that 
view, if any be needed beyond what appears in the express allegations of the answer 
to that effect, is also found in the further allegation that the respondent called upon 
the complainant immediately after the sale and delivery to him and informed the 
complainant that he intended to publish the picture as a chromo, and that the com- 
plainant made no objection to the proposed publication, showing that the complainant 
as well as the respondent understood that the entire property of the picture was 
vested in the respondent. It is insisted by the respondent that the acts and declara- 
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tions of the complainant on that occasion, as more fully set forth in the answer, estop 
the complainant from making any such claim as that set up in the bill; but it is 
unnecessary to decide that question, as the court is of the opinion that those acts and 
declarations amount to a practical affirmance of the contract of sale and delivery of 
the entire property of the picture as understood and claimed by the respondent. 
Freeman et al. vy. Cooke,6 D. & L. 187; Bouicault v. For, 5 Blatch. 100; Bigelow on 
Estoppel, 475. Neither a conditional sale nor any unfairness is shown, and as neither 
exist in the case, it must be held that the complainant parted with the entire prop- 
erty in the picture. Pope v. Curl, 2 Atk. 342; Thompson v. Stanhope, Amb. 737; 
Mayall v. Higbey, 1 Hurlst. & C. 147 ; Jones v. Thorne, 1 N.Y. Obs. 403; Vaglish v. 
Jarvie, 2 MeN. & G. 281; Martin v. Wright, 6 Sim. 297; Reade v. Conquest, 9 C. B. 
y.s. 755. Untairness is not pretended in this case, and inasmuch as the sale and 
delivery were in their terms absolute and unconditional, and without any reservation, 
restriction, or qualification of any kind, the court is of the opinion that complainant 
is not entitled to relief. 


Unitep States District Court. The Bark Pawashick. Lowery, J. — This 
was a libel by Charles Finch, of Prince Edward Island, the former master of the 
British bark Pawashick, to recover an alleged balance of wages and damages due 
tohim. ‘The libellant shipped at Boston, on the 12th of July, 1870, on a voyage 
from Boston to Pictou, thence to Montreal, thence to Montevideo, thence to Buenos 
Ayres, thence to Almerone, thence to Falmouth, England, thence to Liverpool, and 
thence to British North America. While at Liverpool, the master was discharged, 
not from any want of skill, but because‘he did not obtain the certificate of qualitica- 
tions required by the British law. He sued for the three months’ wages due on the 
return voyage and for damages. It was contended on the part of the claimant that 
by the agreement made with the master, he was removable at the will of the owner, 
and further, that as all the parties were British subjects and the vessei a British bark, 
the court had no jurisdiction in the cause. 

Judge Lowell sustained the jurisdiction of the court, following the decision of 
dudge Sprague in The Havana (1 Sprague, 402), where it is held that a British mas- 
ter can proceed against a British vessel in this court for his wages. The judge held 
that the decision of Judge Sprague was a decision of law and a precedent, although 
founded in part on the question of fact that the British laws gave such a lien, and he 
held that it would not be necessary for a British master to go again into evidence 
upon that point. 

An important question of evidence was also raised and decided in this case, touch- 
ing the mode of proving the law of a foreign country. The judge held that the 
General Statutes of Great Britain purporting to be published by authority, and books 
of reports which are cited as authority in the courts of England, may be read in 
evidence of the law of England, subject to be varied or controlled by evidence of 
experts, if any such is offered. The judge, however, expressly declined to decide 
the question whether this rule would apply in proving the law of other foreign coun- 
tries. He referred in his opinion to 24 Victoria, chapter 11, in which a way is pro- 
vided for the proof of foreign law in Great Britain and reciprocally in foreign 
countries by authorizing the courts of each country to certify questions of law for 
decision to the courts of the other country. This statute contemplates that treaties 
must be made before it can practically take effect. 

The judge also held that the voyage in which the wages was said to be earned 
having ended before the vessel came to this port, and no hardship on the claimant or 
vexatious intent on the part of the libellant having been shown, the court would 
entertain jurisdiction. 
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He further held that the master having been engaged for an indefinite time at 
certain monthly wages, either party could put an end to the contract on the termina- 
tion of any voyage on reasonable notice to the other party ; that the libellant having 
received such notice, having been discharged in Liverpool, where he could get and 
did get other employment, and having been offered a free passage home in the vessel, 
and his wages having been paid to the day of his discharge and £20 more for expenses, 


had no further just claim upon the vessel or owners. ‘The libel was accordingly 
dismissed. 


Unrrep States Crrevit Court. Joseph Edwards y. Ephraim Snow. Lowen, 
J.— This was a libel for wages alleged to be due the libellant’s minor son upon two 
fishing voyages. The libel was filed in December, 1871. The marshal returned 
that he made personal service upon the defendant. The defendant was defaulted, 
and atter an ex parte hearing a decree was rendered for the libellant. Execution 
issued, and on the 4th of February, 1872, the defendant applied for a stay of pro- 
ceedings upon an affidavit that he had received no notice of the action, and had a 
valid defence upon the merits of the case. Upon this application, an order to show 
cause was issued, upon which, owing to the death of one of the proctors, nothing was 
done until recently, when the libellant moved to dismiss the petition for a rehearing. 

The judge reviewed in his opinion the decisions of the courts, and held that it 
was quite clear that the court cannot refuse to entertain a libel of review merely for 
want of jurisdiction, notwithstanding that grave doubts have been expressed in some 
dicta of the judges. The point of difficulty in the case was, however, whether rule 
40 of the Supreme Court was applicable to such a case as this, where the defendant 
was defaulted. That rule provides that the court may, upon the motion of the 
defendant and the payment of costs, rescind the decree in any suit in which, on 
account of his contumacy and default, the matter of the libel shall have been decreed 
against him, and grant a rehearing thereof at any time within ten days after the 
decree has been entered. In this case more than ten days had elapsed, and the 
judge decided that rule 40 applied only to motions or informal applications, which 
before the rule was passed might have been made at any time iduring the term at 
which the decree was entered, and must have been made not later than the end of 
that time ; but that the rule does not undertake to deal in any manner with libels 
for review, which are always brought after the lapse of the term. 

The judge also followed the decision of Brewer v. Holmes (1 Met. 288), in which 
the court held that on a petition for review the officer’s return on the service upon 
the original defendant might be contradicted by plea and proof. The judge remarked 
that in this case the proceedings were so informal as not to amount to a libel of 
review, but might be treated as an application for leave to file such libel, and as the 
parties had by consent postponed the case from time to time, and as the rights of 
neither party would seem to be affected, he would give the defendant leave to file 
a bill of review within one week. 


Usrrep States District Court. Re Independent Insurance Company. Low- 
ELL, J. — A policy issued by the bankrupt corporation contained a clause which 
authorized the assured to surrender the policy at any time, or the company to cancel 
the same on five days’ notice, and provided for a return of a part of the premium in 
either event. After the company became insolvent, but before they became bank- 
rupt, a hoider of a policy wrote a cancellation upon it and handed it to the secretary 
of the company, who kept it for some montlis, until after the bankruptcy. The 
holder proved as a debt the amount of the return premium which would be due him 
under the covenant in the policy. Another creditor now moved to expunge proof. 
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The judge held that the policy was duly and lawfully surrendered, and that the 
return premium was a just debt provable in bankruptcy. No opinion wae given 
whether the cancellation could be legally made after bankruptcy, without an order 
of court. 


LicENSE TO MOVE BurtpinGs. — A novel case has lately been heard before 
the Supreme Court in chambers. The defendant, Charles A. Clark, owner of 
a building in the city of Taunton, desired to move the same through the public 
highways to a new situation. He procured from the proper municipal authorities 
a license for the removal, in the ordinary form, and entered upon the task. But 
at a certain point in the progress of the building, upon Broadway, the street was 
so obstructed by the overarching limbs of trees growing upon the sides of the 
way that it was impossible to continue the moving without cutting off limbs 
of considerable size. This the defendant was proceeding to do, when the city 
government, alarmed at the havoe and dreading the injury to the beauty of the 
street, warned him to desist, and, upon his refusing so to do, revoked his license. 
He claimed his right to continue the removal, which he had begun in spite of 
this too tardy revocation. The city thereupon sought for an injunction in equity 
to restrain the defendant from prosecuting the work of removal. At a hearing 
in chambers, the court gave the following decision : — 


That under the ordinance the defendant on certain terms would have the right 
under a license to move the building. This was, however, a favor or indulgence 
interfering with the ordinary use of the highway, which may be allowed on such 
conditions as may be required. The mayor and the board of aldermen were the 
judges of the reasonableness of such conditions. The highway is intended for 
ordinary travel. The occupation of it in the moving of buildings is inconvenient, 
though it may be legalized by license. The license under which the defendant acted 
was granted on the 15th of June. The board might revoke previous licenses, and it 
appears that they did revoke them. It is objected that these trees are private prop- 
erty with which the city has nothing to do, and that if the owners of the trees are 
satisfied the city has no right to complain. But the statutes give the city such an 
interest in the trees that they may prevent by a suit in equity their removal or mutila- 
tion. Besides, some of the trees are on public ground ‘and are the property of the 
city. The plaintiff has, therefore, a sufficient title to have a standing in court. It 
is immaterial whether the owners of the trees on Broadway permit it. The cutting 
off of large branches from trees is primd facie an injury to them which would be a 
violation of the license. The evidence shows that there was a ground to apprehend 
danger, which was sufficient to justify the bringing of the bill. In the application 
for such relief, no preliminary vote of the city council would be necessary. When 
there is probable cause and a reasonable apprehension of immediate injury, the 
mayor and aldermen may bring such suit. The plaintiffs have accordingly main- 
tained the complaint. 


But the judge added that the temporary injunction, at first granted, must be 
modified in order to be sustained. And it was accordingly ordered — 


That the injunctien be so modified as to allow the defendant to proceed without 
delay to remove the building to its intended place, but this removal is to be performed 
under the superintendence and direction of William S. Cobb, of New Bedford, in 
such manner as not to mutilate, destroy, or materially injure any of the shade or 
ornamental trees in or near any street along which it may pass; and if the removal 


364 SUMMARY OF EVENTS. 


in the manner above described cannot otherwise be accomplished without doing injury 
as above set forth, the building may be divided into such sections as will admit of 
the proposed removal without material injury to the trees as above mentioned. 


Massacuuserts Law or Reptevix. — We have received the following from 
a source entitled to the greatest respect : — 

There can be no doubt that, by the common law, the action of replevin could 
be maintained only in cases in which chattels were wrongfully taken from the 
possession of the claimant, only where he might maintain an action of trespass 
de bonis asportatis. In practice, replevin was resorted to almost exclusively in 
cases of distress. But it was always maintainable in other cases of wrongful tak- 
ing of chattels. 14 Johns. 84; 15 Johns. 404; 1 Mason, 322; 7 Johns. MY; 
6 El. & Bl. 842; 1 Sch. & Lef. 32; 5 Pick. 283. 

In 1641 (Anc. Chart. 184), the General.Court of Massachusetts ordered that 
“every man shall have liberty to replevy his cattle or goods impounded, dis- 
trained, seized, or extended, unless it be upon execution after judgment and in 
payment of fines,” &c. 

By St. 1789, ch. 26, § 4, the legislature made this enactment: *¢ When any 
goods or chattels shall be taken, distrained, or attached, which shall be claimed 
by a third person, and the person thus claiming the same shall think proper to 
replevy them, he may take out and prosecute his writ of replevin in the form fol- 
lowing: ‘ We command you to replevy the goods and chattels belonging to A. B. 
(the plaintiff), now taken, detained, or attached (as the case may be), aud then 
deliver,” 

In Baker v. Fales, 16 Mass. 147, the Supreme Judicial Court sustained an 
action of replevin for goods wrongfully detained, though the original taking was 
justifiable, and though the plaintiff never had possession of them until they were 
delivered to him on the service of the writ. An elaborate opinion was given by 
one of the justices of the court that detaining goods wrongfully gave the owner 
a remedy by the action of replevin, and this by the common law. This deci- 
sion was not satisfactory to the profession, and the opinion of the said judge 
was examined at great length in a note to Selwyn’s Nisi Prins. edited by Henry 
Wheaton, and was regarded by leading lawyers as thoroughly refuting that 
opinion. 

Subsequently, in 17 Mass. 610, one of the judges said that the clause in the 
prescribed writ of replevin, directing the officer to replevy the goods and 
chattels claimed by the plaintiff, ‘‘ whether taken, detained, or attached,” was 
equivalent to an express provision authorizing the party whose goods had been 
detained to maintain replevin. But this suggestion was not made in Baker v. 
Fales, either by the plaintiff's counsel or by the court. And Judge Story (1 
Mason, 322) decided that St. 1789 did not alter the common law. 

Unsatisfactory as the decision in Baker v. Fales was regarded by the bar, 
that doctrine is now established by the legislature. The Revised Statutes (1836) 
provided that replevin might be maintained for goods unlawfully taken or detained. 
And this is now the unquestioned law of the state. Gen. Sts. ch. 143. 

Such is the history of the Massachusetts law of replevin. It is not our pur- 
pose to discuss the question whether the statute law is, theoretically, preferable 
to the common law. 
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MICHIGAN. 


Coryricut 1x Maps. — A bill in equity, brought by Silas Farmer against 
The Calvert Lithographing, Engraving, and Map Publishing Company, in the 
United States Circuit Court, Eastern District of Michigan, charged an infringe- 
ment of the copyright of some maps. The following remarks of Lonyran, J., 
may be interesting. He spoke of the difficulty inevitably attendant upon cases 
where there can be no originality in respect of the facts or materials of which the 
copyright work is composed, and adopted as the best rule which he had found or 
could suggest, that laid down by Mr. Copinger (Law of Copyright, 91), as 


follows : — 


The rule appears now to be settled that the compiler of a work in which absolute 
originality is of necessity excluded is entitled, without exposing himself to a charge 
of piracy, to make use of preceding works upon the subject, where he bestows such 
mental labor upon what he has taken, and subjects it to such revision and correction, 
as to produce an original result ; provided, that he does not deny the tise made of such 
preceding works, and the alterations are not merely colorable. 


The judge then proceeded thus : — 


To apply this rule to the present case: What mental labor did the defendant 
bestow upon those portions of the complainant’s map admitted to have been taken 
in the preparation of its own, viz., the boundaries of the larger townships of Wiscon- 
sin! None whatever beyond the mere mechanical operation of reducing them from 
the larger scale of complainant’s to the smaller scale of defendant’s map. Neither 
does it appear that there was any revision whatever to ascertain if there were errors 
which needed correction, or for any other purpose. There is in fact nothing what- 
ever to bring the case within the rule. So far as those boundaries are concerned it is 
clearly a case of naked piracy. 

But it is contended that boundaries of townships are not a legitimate subject of 
copyright, — that they are fixed and defined by statute law, and that the marking of 
them down upon paper is but a transcription in another form of the legal enactment. 
What is claimed in this regard is true in regard to all original materials from which 
maps are made, and that is that none of them are subjects of copyright, —they are 
open to all. But no one has the right to avail himself of the enterprise, labor, and 
expense of another in the ascertainment of those materials, and the combining and 
arrangement of them, and the representing them on paper. ‘The defendant no 
doubt had the right to go to the common source of information, and having ascer- 
tained those boundaries, to have drawn them upon its map, notwithstanding that in 
this respect it would have been precisely like complainant’s map (which, of course, it 
would have been if they were both correct). But he had no right to avail himself of 
this very labor on the part of complainant in order to avoid it himself. As appears 
by complainant’s affidavit, these boundaries were fixed by the boards of supervisors 
of the respective counties, and not by legislative enactment, thus showing that the 
labor must have been much greater than it would have been if such boundaries could 
have been ascertained from the statutes of the state. 

It is said the court looks at value more than quantity in these cases, and that 
in this case the value of what was taken is so small in comparison with the whole 
that the court will disregard it. The rule of law is correctly stated ; but how is it as 
to the fact? The townships of which the boundaries are admitted to have been 
taken comprise nearly, if not quite, one half of the state of Wisconsin. Most of the 
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smaller townships of the state, those comprising no more than thirty-six square 
miles, are rectangular —nearly all of them square —in form, and therefore easily 
projected on a map, while the townships in question are nearly all irregular in form, 
and therefore more difficult to represent correctly on paper, requiring more, and a 
higher degree of mental labor and skill in the operation. Neither can it be said that 
this portion of the map is of less value because it represented the unsettled, or but 
sparsely settled, portions of the state. There might be some force in the sugges- 
tion if the region in question were a desert waste, uninhabited and uninhabitable, and 
valueless and unsought after for any purpose whatever. But here the facts are 
directly the opposite. These lands are among the most valuable in the state for 
agricultural purposes, for timber, and to some extent for minerals; are largely sought 
after for actual settlement and for speculation, and are rapidly filling up with a fixed 
and permanent population. It is to maps that persons desiring to settle or invest go 
to a very large extent for information as to locality, topography, markets, railroads, 
&c.,-and it certainly cannot be said that the part of a map representing this portion 
of the state is insignificant or of little value; nor, in my opinion, is it of any less 
value than that part of the map representing the settled portions of the state. 


The hearing was upon a motion to dissolve a preliminary injunction. The 
opinion of the judge is given entire in Chicago Legal News of September 28, 
1872. 


MINNESOTA, 


OrrENces aGatnstT Unitep States anp a Srate.—Unirep Srares Dis- 
trict Court. —The following difficult question of jurisdiction in a criminal 
cause, as between the courts of the state and of the United States, has recently 
been brought before Mr. Justice Netson.° The prisoner was indicted in the Dis- 
trict Court of the United States upon a charge of passing counterfeit treasury 
notes. A plea in abatement was interposed by his counsel, in which it was 
averred that an indictment for the same offence had been found against the defend- 
ant at a regular term of the District Court of the state of Minnesota, under a 
state statute; that subsequently he had been arrested by the sheriff on a bench 
warrant issued by the state court, was arraigned, and pleaded not guilty; that 
the case was then.continued to the next regular term of the court, and the defend- 
ant committed, in default of bail, to the custody of the sheriff; that the marshal 
of the United States had taken him from the sheriff, and had since continued to 
hold him, without authority of law. A demurrer was filed on behalf of the 
United States. The question of comity which was thus raised between the two 
courts was not wholly new. In one shape or another it has engaged the attention 
of both state and federal tribunals, and the opinions expressed concerning it 
have not been altogether consistent. ‘Thus, in United States v. Marigold, 9 How- 
ard, 560, the court, professing to follow the unmistakable doctrine of Fox v. Ohio, 
5 Howard, 410, laid down the rule that both courts might punish for the same act 
when that act ‘* might, as to its character and tendencies, and the consequences 
it involved, constitute an offence against both the state and federal governments.” 
In Fox v. Ohio, supra, the question was whether or not the statute of the state 
of Ohio, providing a punishment for passing counterfeit coin, was inconsistent 
with the Constitution of the United States or with any law passed by Congress in 
pursuance of the Constitution. The constitutionality of the state law was upheld 
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by the court ; but Mr. Justice McLean dissented, and his dissenting opinion was 
followed afterwards by several state tribunals. 

Mr. Justice Jounson, in Houston vy. Moore, 5 Wheaton, 1, said: ‘* Why may 
not the same offence be made punishable both under the laws of the state and of 
the United States? Every citizen owes a double allegiance ; he enjoys the pro- 
tection and participates in the government of both the state and the United States. 
. . . When the United States has not assumed this exclusive exercise of power I 
cannot imagine a reason why the states may not also, if they feel themselves in- 
jured by the same offence, assert their right of inflicting punishment.” Chancel- 
lor Kent indorses this view of the law. 

In Moore v. People of Illinois, 14 Howard, 13, the plaintiff had been convicted 
under a statute of the state of Ilinois for ‘* harboring and secreting a slave.” It 
was urged that this law was in conflict with the Constitution and the laws passed 
thereunder concerning fugitives from labor. Mr. Justice Grier delivered the 
opinion of the court, overruling the objection. The same act, he said, might be 
a breach of the peace and a transgression of the laws of both the United States 
and the individual state. ‘* That either or both may, if they see fit, punish such 
an offender, cannot be doubted. Yet it cannot be truly averred that the defend- 
ant has been twice punished for the same offence; but only that by one act he 
has committed two offences, for each of which he is justly punishable. He could 
not plead the punishment by one in bar to a conviction by the other.” 

Upon the other hand, the objection on the ground of double punishment, so 
obvious, and appealing so strongly to a sense of natural justice, has brought to 
an opposite conviction Mr, Justice McLean, Judge Story, and the judges of 
several state tribunals. In Houston v. Moore, supra, Judge WASHINGTON says : 
“That if the jurisdiction be concurrent, the sentence of either court, either of 
conviction or acquittal, may be pleaded in bar of the prosecution before the 
other.” By a parity of reasoning it was well argued in this Minnesota cause 
that the plea in abatement should be held good and the indictment dismissed, 
since it could not be denied that the state court first obtained jurisdiction of the 
person of the offender. Another ingenious argument was that ‘an offence 
against one state ought to be considered as merged in an offence against all 
the states.” See Jett v. Commonicealth, 7 Am. Law Reg. Nn. 8. 264, per 
Joynes, J. 

Judge NEtson, after carefully considering the conflicting authorities, decided 
that the superior weight lay with those which held that both tribunals might exer- 
cise jurisdiction, and in his opinion he ranged his court upon this side in the con- 
troversy. ‘* The concurrent jurisdiction,” he said, ** must be regarded as settled. 
The state and federal courts both having jurisdiction, the question then natu- 
rally arises, How can a conflict be avoided? In the case before the court there 
was no process issued by this court which could reach the person of the prisoner. 
United States vy. Van Fossen, 1 Dillon, 406, and note. The marshal exceeded 
his authority in taking him from the custody of the sheriff. He should have made 
a return of the fact, that the officer held the prisoner in custody for a violation 
of the state laws. Had this course been pursued, no apparent conflict would 
exist. The marshal having arrested the prisoner and brought him before the 
court, it is for me to adopt a rule which suggests itself as sound, and which has 
been distinctly announced by the Supreme Court of the United States in several 
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instances. Freeman v. Howe, 24 Howard, 450; Buck vy. Colbath, 3 Wall. 384, 
It is true these cases were not of a criminal nature, but [ can see no distinction 
in principle. The point to be considered was, how to avoid embarrassment by a 
contlict of jurisdiction between the two courts. The court in substance says that 
the one which first has control of the subject-matter shall continue to exercise 
jurisdiction until judgment, without molestation or interference from the other, 
This, it seems to me, is not only the prudent and wise course to pursue in criminal 
as well as civil cases, but is due to that common courtesy and comity which must 
exist between courts, especially under a complex system like ours. 

**] shall sustain the indictment in this case, but, believing that the state exercised 
jurisdiction in good faith, leave the state court to deal with the offender. The 
federal authorities can take such steps as they may be advised in the future.” 

It must perhaps be acknowledged that not only the weight of authority, but 
also the preponderance of strictly legal argument, bear out the decision of Judge 
Netson. But if such is the fact, then it would seem that this condition of the 
law might receive an easy and wholesome amendment by some statutory pro- 
vision directing the course to be pursued in such a contlict of jurisdictions. It 
may be a sound legal proposition, as announced by Mr. Justice Grier, that by one 
act the prisoner has offended against two independent governments, and has sub- 
jected himself to punishment independently at the hands of both. Instances are 
conceivable where such double punishment would be just and proper; neither, in 
these days of the easy escape of criminals, is it wholly discomforting to a peace- 
able community to reflect that the prosecuting officers have two strings to their 
bow. Yet in the general run of criminal offences it is obviously inequitable to 
punish the guilty man twice, as it would be absurd to expect the independent tri- 
bunals to apportion between them the due castigation, so that where a man 
deserved ten years in the state prison the state court should inflict seven and the 
national court pronounce the remaining three; or if a fine of five thousand dol- 
lars should be a just total punishment, the state court should exact two thousand 
dollars and the United States court claim the balance. The jurists who maintain 
the duplex jurisdiction have generally said that conviction and punishment under 
the statute of the one court should prevent the infliction of sentence by the other. 
Yet this is a very unsatisfactory way to leave the matter. If the prisoner has 
been duly punished, he should be protected by the positive enactment of the law 
from receiving further punishment, and not be left to obtain so important a right 
solely from the mercy and discretion of a judge. Neither, under the same cireum- 
stances, should he be subjected to the expense, harassment, and anxiety of a 
second trial, wherein, as Judge NELSON says, the ‘* indictment must be sustained,” 
but wherein also a verdict of guilty will be followed by no sentence, or if the 
court have no discretion and be obliged to impose a minimum sentence, then the 
delay and jeopardy of procuring a pardon from the executive must be encoun- 
tered; neither, for many reasons, ought state and national courts or prosecuting 
officers to be encouraged to play a ‘‘ grab-game” for the first jurisdiction of 
prisoners. A short and simple statute would intervene advantageously to cut 


off all these possible mischiefs, which circumstances might in any case suddenly 
combine to render serious. 
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Power or A State TO Sve in THE Feperat Courts.—Unitep Srates 
Circurr Court, District or Minnesora. State of Wisconsin v. City of Duluth. 
Minter and Ditton, JJ. Opinion by Miter, J.— The bill in equity of the 
state of Wisconsin asserts the interest of the state and of her citizens in the naviga- 
tion of the river St. Louis, from its mouth, where it empties into Lake Superior, at 
Superior City, for about twenty miles up the river, a part of which, by reason of 
the expansion of the river, is known as the Bay of Superior; and it alleges that the 
city of Duluth, and Mr. Luce, the mayor of that city, and the Northern Pacific 
Railroad Company, are now extending a dike into the navigable waters of said 
river, whereby the use of the river for navigation will be seriously obstructed, and 
the rights of the state of Wisconsin and of her citizens will be impaired. 

The bill prays for an injunction, and other appropriate relief. 

The case comes before us at this time for a preliminary injunction, and the 
defendants raise the question of the jurisdiction of the Circuit Court, and move to 
dismiss the bill on that ground. 

The question thus presented is, whether a state of the Union can maintain a suit 
in a Circuit Court of the United States. It is one of interest and of great impor- 
tance. As we shall presently see, it does not appear to have ever been decided by 
the Supreme Court, and has only received the attention of the Circuit Courts in two 
or three reported cases. 

It is not asserted in behalf of plaintiff that the jurisdiction can be maintained on 
the nature of the rights asserted in the bill, without regard to the character of the 
parties, but it is insisted that, as one of the states of the Federal Union, Wisconsin 
can sustain any action which can properly be brought in a Circuit Court. 

The Constitution, in the second section of the third article, declares that the 
judicial power shall extend to controversies between a state and citizens of another 
state, and as the defendant Luce and the city of Duluth are undeniably citizens of 
the state of Minnesota, the case in that respect comes within that provision of the 
fundamental law. 

The succeeding clause, however, of the same section, in defining the jurisdiction 
of the Supreme Court, the only court established by the Constitution, uses lan- 
guage which cannot be disregarded in this connection. It says that in all cases 
affecting ambassadors, other public ministers and con-uls, and those in which a 
state shall be a party, the Supreme Court shall have original jurisdiction. In all 
other cases before mentioned, it shall have appellate jurisdiction both as to law and 
fact, with such exceptions and under such regulations as the Congress shall make. 

As this is a case in which a state is a party, the Supreme Court undoubtedly has 
original jurisdiction of it, if it is one to which the power of the federal judiciary 
extends ; and this jurisdiction it has without the aid of any act of-Congress, for it 
is conferred in clear and express terms by the Constitution. Nor is this affected 
by the eleventh amendment to the Constitution, for that only protects the states 
from suits commenced or prosecuted against them when brought by citizens of another 
state, or of a foreign state. It may, therefore, be safely affirmed that the Supreme 
Court would have jurisdiction of this suit so far as the character of the parties can 
give it, if brought in that court. Pennsylvania v. The Wheeling Bridge Company, 13 
How. 518. 

As that court has original jurisdiction of such suits, it would seem that it cannot 
have in any such case appellate jurisdiction. The section in the Constitution which 
confers it as original is followed by the declaration that in all other cases before 
mentioned the Supreme Court shall have appellate jurisdiction. Did the framers 
of the Constitution intend to give to the Supreme Court both an original and appel- 
late jurisdiction in the same class of cases founded in the character of the parties ? 
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Or did it by this clause intend to define the cases in which it should have original, 
and those in which it should have appellate jurisdiction, and to distinguish and sepa- 
rate them from each other ¢ 

The natural import of the language used, defining specially the cases in which 
it Itas original jurisdiction, and declaring that in all others its jurisdiction shall be 
appellate, favors very strongly the idea that in those classes of cases of which it has 
original cognizance it can have no appellate jurisdiction. 

If this be a sound exposition of the Constitution, it follows that if there is in the 
Circuit Courts a jurisdiction concurrent with the Supreme Court in cases to which a 
state is a party, no appeal or writ of error can be taken when the suit is brought in 
the former. This would be an anomaly in our system of jurisprudence, which stands 
alone, and it weighs very heavily against a construction of the act of Congress 
creating the Circuit Courts, and conferring their powers, which brings such cases 
within their jurisdiction by mere implication. 

But waiving this view of the subject for the present, these propositions may be 
fairly deduced from the Constitution in regard to suits brought by a state against 
citizens of another state. 

1. That the judiciary power of the federal government extends to such cases. 

2. That the Supreme Court has original jurisdiction of such cases. 

8. That jurisdiction is conferred on no other court of such cases by the Constitu- 
tion propria vigore. 

Conceding, then, that the jurisdiction of the Supreme Court as derived from the 
Constitution is not exclusive in this class of cases, we must still look to some other 
source of authority than that instrument, when a concurrent jurisdiction is claimed 
for some other court. It may also be conceded, and perhaps that is the established 
doctrine, that the states have lawfully conferred such a power on their own courts 
when exercised on person or property within their territorial limits, and that to this 
extent such a concurrent jurisdiction exists. 

But when it is claimed for any other federal court than the Supreme Court, the 
power must be found in an act of Congress. 

It is a proposition which admits of no further debate, and needs the citation of no 
authorities at this day, that all courts of the United States, except the Supreme Court, 
being the mere creatures of congressional statute, can exercise no jurisdiction but such 
as is given by those statutes; and even the Supreme Court is limited in all except 
the original jurisdiction given it by the Constitution —a very small portion, indeed, of 
the power which it exercises — by the will of Congress as expressed in its legislation. 

We turn, then, to the act of 1789, establishing the judiciary system of the United 
States, to which alone we can look for the requisite authority ; for though there are 


many subsequent statutes conferring jurisdiction on the federal courts, there are _ 


none which can affect the question before us. 

The fourth section of that act creates the Circuit Courts, and the eleventh defines 
their powers, and confers their jurisdiction. The latter declares that they shall have 
original cognizance, concurrent with the courts of the several states, of all suits of a 
civil nature at common law or in equity, where the matter in dispute exceeds, 
exclusive of costs, the sum or value of five hundred dollars, and the United States are 
plainti{/s, or petitioner, or an alien is a party, or the suit is between a citizen of the state 
where the suit is brought and a citizen of another state. 

This is all that is to be found in this section conferring jurisdiction on the ground 
of the character of the parties, and we look here in vain for any jurisdiction where 
a state isa party. I do not know if the idea has ever been advanced that a state 
is a mere aggregation of its own citizens, and therefore has the same right to 
bring suit that any one of its citizens has. It has not been asserted by counsel in 
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the case before us. It certainly cannot be maintained upon any sound view of the 
Constitution. If the word “ state” is used in that sense in the constitutional pro- 
vision, itis useless, because there is the provision that the judicial power extends to 
controversies between citizens of different states, and if a state is but the aggregate 
of its citizens, then the other is unnecessary. 

The clause in that instrument conferring original jurisdiction on the Supreme 
Court in cases where a state is a party, certainly does not confer jurisdiction when 
citizens of different states are parties. 

In view, then, of the constitutional foundation on which alone a state can be a 
party in the federal courts, no such construction of the statute defining the jurisdic- 
tion of the Circuit Court can be sound. 

A like conclusion results from an examination of the thirteenth section of the 
Judiciary Act. It declares that the Supreme Court shall have exclusive jurisdiction 
of all controversies of a civil nature where a state is a party, except between a state 
and its citizens, and except, also, between a state and citizens of other states, or 
aliens, in which latter case it shall have original but not exclusive jurisdiction. Now, 
in all these cases Congress makes a very clear distinction between a state and its 
citizens, and it denies to the Supreme Court any original jurisdiction between a 
state and its own citizens, and confers on it jurisdiction original but not exclusive, as 
between a state and citizens of other states. This latter is the precise class of cases 
to which the one before us belongs; and it would be a violation of all sound rules 
of construction to say that the same jurisdiction exactly is conferred on the Circuit 
Court, by using the phrase, “controversies between citizens of different states,” — 
a phrase applied both in this statute and in the Constitution to a very different class 
of controversies than the one under consideration. 

This precise question was raised in the case of Oshorn v. The Bank of the United 
States, 9 Wheaton, 738, in which the jurisdiction conferred by the Constitution, where 
a state is a party, is held to apply only where a state in its corporate or sovereign 
character is by name an actual party to the record. 

It is argued, however, that inasmuch as the Constitution in conferring original 
jurisdiction in this class of cases on the Supreme Court did not make that jurisdic- 
tion exclusive, and the thirteenth section of the act of 1789 declares expressly that 
it shall not be exclusive, that the concurrent jurisdiction which is thus implied to be 
or remain in some other court must be in the Circuit Court. It would be a suffi- 
cient answer to this to say that if it must necessarily be in a court of the United 
States, it might as well be sought in the District Court as in the Circuit Court, for 
there is nothing in the statute defining the jurisdiction of either of those courts which 
refers to this jurisdiction even by implication. 

But even if the language of the thirteenth section of the Judiciary Act does imply 
a concurrent jurisdiction in some other court, we have already seen that such a 
jurisdiction exists now, and has always probably existed in the state courts. And 
the probability that it was to this that the thirteenth section had reference is the 
stronger, because in many other cases that statute recognizes, both in express terms 
and by fair implication, such a concurrent power in the state courts with those of the 
United States. Such is the case with the great body of the jurisdiction of the Cir- 
cuit Courts in regard to aliens, citizens of different States, and suits brought by the 
United States. So also of Admiralty Courts, where the common law furnishes a 
remedy and other grounds of jurisdiction of the District Courts mentioned in the 
ninth section of the same statute. 

There is every reason, therefore, to infer that Congress, in declaring that the origi- 
nal jurisdiction of the Supreme Court in this class of cases shall not be exclusive, 
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had reference to the jurisdiction over the same class of cases intended to be left with 
the state courts, and which, as we have already seen, they have uniformly and con- 
stantly exercised without objection. 

But if Congress can confer on the Circuit Courts an original jurisdiction in this 
class of cases, concurrent with that of the Supreme Court, it is a sufficient answer to 
say that it has not done it. And in the face of the fact that Congress has not in any 
other instance whatever, during a period of over eighty years that the government has 
existed, attempted to confer on those two courts a concurrent jurisdiction, is an argu- 
ment of great force against implying such exercise of the power, in the absence of 
words expressly granting it. It would indeed be curious if, when the Constitution, 
which gave so limited an original jurisdiction to the Supreme Court, made a suit 
brought by a state against citizens of another state one of that limited number, 
Congress had conferred the same jurisdiction on an inferior tribunal without an 
appeal to the former. 

Looking at the question which we are considering as it may be affected by the 
authority of judicial decisions, we have been unable to find, with the limited oppor- 
tunity which the exigency of this case gives for investigation, any case in which it 
has been decided that such jurisdiction exists in the Circuit Court. 

Some reference is made to the remarks of the Supreme Court, and in the dissent- 
ing opinion of the Chief Justice in the Wheeling Bridye Case, 13 How. 518, which are 
supposed to favor such a doctrine. But no such question was before the court, and 
both the Chief Justice and Judge McLean said nothing more than that the merits of 
that case, which was an original suit in the Supreme Court, must be governed by the 
same rules of law as would govern the Circuit Court of the district of Virginia, if the 
case was pending before it ; but it does not appear that the question whether the case 
with such parties could be sustained in that court had occurred to their minds. Such 
a suit, brought by the state of Indiana, was tried by Mr. Justice McLean in the 
Circuit Court, without the question being raised. It is the case Jndiana v. Miller, 8 
McLean’s Reports, 151, and was removed by consent from the state court, and the 
facts stipulated for the judgment of the court on the case. 

No thought seems to have been given, either by the court or counsel, to the ques- 
tion of jurisdiction. 

On the other hand, we have the judgment of the Circuit Court for the district of 
Georgia, as stated by Judge Iredell, in the case of the State of Georgia v. Brailsford, 
2 Dallas, 402. The case, as reported in Dailas, was a suit brought in the Supreme 
Court by the State of Georgia, by a bill in chancery. Judge Iredell, in his opinion, 
says that in a suit about the same subject-matter before him in the circuit, he had 
refused to permit the state of Georgia to intervene, because the Circuit Court could 
have no jurisdiction of a case in which a state was a party. He had then, at that 
early day, decided this question; and though Mr. Justice Wilson thought it was 
error, he gives no reason for it which at this day would have any weight. 

The case of Gale vy. Babcock, 4 Wash. C. C. 199, is also directly in point. Mr. 
Justice Washington, in that case, remanded it to the state court, on the ground that 
the Circuit Courts had no jurisdiction of a suit to which a state was a party. And 
in a very recent case, reported in 5 Nat. Bank. Reg. 466, the Circuit Court of North 
Carolina decided the same way. These three are all the direct decisions we have 
found, and they all deny the jurisdiction. 

We are well satisfied that such is the sound construction of the Constitution and 
the acts of Congress bearing on the question ; and we have the less reluctance in dis- 
missing the bill, as we must, for want of jurisdiction in this court, because we have 
no doubt that both the state courts of Minnesota and the Supreme Court of the 
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United States are open to the state of Wisconsin for such relief as she may be en- 
titled to. 
J., concurred. 


MISSOURI. 


By an act of Congress of June 8, 1872, it is provided that ‘ a Circuit Court of 
the United States in and for the Western District of Missouri shall hereafter be 
held at the city of Jefferson, . . . on the third Mondays of April and November in 
every year.” The Circuit Court of the Eastern District of the state is to continue 
to be held at the time and place (St. Louis) ‘‘ now provided by law for holding 
the Circuit Court of the United States, in and for both the districts of Missouri.” 


Tae Law News.—On Friday, the twenty-seventh day of September last 
past, was published at St. Louis the first number of The Law News. The 
paper contains twelve pages of three columns each, and is of a very convenient 
shape and size; it is to be published weekly. The plan upon which it is to be 
conducted is similar to that laid down for most periodicals of the kind. The 
editors ‘* propose to publish cases decided in the Supreme Court [of Missouri], 
and interesting decisions from other courts, state and federal, particularly cases 
and items of especial importance from Supreme Courts in the Mississippi Valley ;” 
also ‘‘ such statutory law, state and national, as is of especial interest, and items 
of news indispensable to the legal profession.” If we might venture to offer a 
suggestion as to the most desirable description of contents, we should signify our 
preference for reports of cases decided in the Circuit and District Courts of the 
United States, rather than of cases decided in state courts. The reasons are 
obvious: the former class of adjudications, when they have the good fortune to 
be reported at all, appear in volumes which are published only at long intervals; 
too often, however, they never appear even in such volumes, and only find a 
mausoleum in the columns of daily newspapers; yet they are as valuable as they 
are difficult of access, and an editor who furnishes them to his readers will per- 
form a most acceptable task, though apparently too onerous to be agreeable to 
the compilers of most of the legal newspapers of the country. 

That the projectors of this new enterprise are correct in believing that there 
is a sufficient need for such a work to authorize them in undertaking it, and in 
expecting a liberal patronage, there would scem no reason to doubt. We are 
glad to see by later numbers that a warm welcome has been extended to the sheet, 
and that the names of subscribers come in thick and fast. We wish that success 
and prosperity may be fairly earned, and accorded as fully as they are earned. 


NEW YORK. 


Tue Barnarp Witt Case. — The famous and interesting Barnard Will Case 
has been recently decided in New York. The opinion of Surrogate Hutchings 
is too long for reproduction entire. The following synopsis of facts and ample 
quotations of the more valuable parts of the opinion, for which we are indebted 
to the New York Times, will probably satisfy our readers : — 

The deceased was a native of France, who came to this country about 1849, and 
became a citizen of the United States by acts of naturalization, and died at the age 
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of over sixty years, at St. Vincent’s Hospital, in this city, on the 20th day of February, 
1871. He left a paper propounded as his will, executed February 14, 1871, devising 
all his real estate to the American Society for the Prevention of Cruelty to Animals, 
of which society Henry Bergh is president; and, by a separate clause, bequeathed 
all his personalty to the same society ; but, in a subsequent paragraph, he directed 
that all moneys should be invested by the executors in “real estate property,” for 
the sole, exclusive, and perpetual use, benefit, and enjoyment of the said society, 
There had been offered a will of earlier date, which gave Walter Jones and William 
H. Bell a considerable sum, as legacies, that were not included in the last will, which 
expressly revoked all former wills. Those two legatees contested the last one on 
that account, and it was also contested by the Consul-General of France, intervening 
on behalf of unknown heirs at law and next of kin of testator; the latter, as well 
as Jones and Bell, claiming that the devise of the real estate to the society was in- 
operative, because it was not allowed by its charter to take real estate by devise ; and 
also, that the bequest of the personalty directly to the society was conditional and 
dependent upon the direction to the executors to invest the personalty in real estate, 
which, contestants allege, created an unlawful trust, as it was, in effect, an equitable 
conversion into real estate, which the society was incompetent to take by devise; 
, and it was also contended by the counsel for the French consul that the testator was 
unsound in mind, or labored under an insane delusion as a believer in the transmigra- 
tion of souls, or the doctrine of metempsychiosis, and that his will was the creation 
of that delusion. Another point was made by the counsel for Jones and Bell, that 
the revocation clause in the last did not operate against their legacies under the 
earlier will. 


The decision of the Surrogate was in favor of the testamentary capacity of the 
testator. 


This belief (he said) of what is known as metempsychosis, which, simply stated, 
is a speculation as to the destiny of the soul after death, is urged as an evidence 
of the insanity of the testator. To no human being has been given the posi- 
tive knowledge of an existence after death. The instincts of the human mind 
prompt us to believe, or at least to hope, that, although there may be a death of the 
body, yet that there is an intellectual or spiritual part of our nature which survives 
in some form or other. But, in a logical sense, there is no major premiss of knowl- 
edge ; it is, to all of us, either a matter of speculatior, or a belief, based on the relig- 
ious doctrine or tenets which we accept. The world is divided into many sects, 
each sect presenting a creed more or less different as to a future state. This very 
doctrine, metempsychosis, as shown in this case, has been believed in by Pythagoras, 
Plato, and others of the ancient philosophers and sages of the East, and even in 
modern times by intellectual, wise, and good men, and is at this day accepted by a 
larger portion of the human race on the globe at large than that which reject it. 
Moreover, if a court is to ascribe insanity to a man, or a class of men constituting a 
sect, on account of his or their opinion or belief as to a future state, and a particular 
sect had, in fact, attained to a real knowledge of that future, the logical deduction 
would necessarily be that a major portion of mankind, comprised in all other and 
different sects, were of unsound mind, or monomaniacs, on that subject. 


The commission of cruelty to certain useful animals has long been punishable 
in this state as a misdemeanor, and the prevention of such cruelty, besides being 
right, has even its salutary moral effect upon man himself, in the sense that all forms 
of cruelty inflicted by him are, more or less, the expression of violent passion or of 
insensibility tending to retard his own moral advancement; and now, organizations 


XUM 


SUMMARY OF EVENTS. 875 


to prevent cruelty to animals exist extensively here and in Europe, and to that 
object liberal contributions are made by our most charitable and thoughtful citizens 
from year to year, and no reflecting person will withhold his approval of expendi- 
tures of money for the purpose, as among the laudable movements of the age. 
How, then, can it be urged that the bequest of the testator’s entire property to the 
society named is either in itself irrational, or not reconcilable with a sound mind, or 
that it implies even a belief in the transmigration of souls of men after death, any 
more, necessarily, than any other forms of belief that are, generally, in our country 
accepted as true. 


It is not proved that any act of his life in regard to his property was insane, or 
that the peculiar opinion entertained by him respecting the destiny of man or the 
form or condition of his future existence, and claimed to be a sign of mental disease 
or of an unsound mind, manifested itself in the use or disposition he made of his 
money or property in his lifetime, or that the management of his affairs was char- 
acterized in any manner by such or any peculiar opinions concerning the nature of 
man or his future life ; and, so far as the proof appears in this case, the testator’s 
general conduct of his business affairs did not distinguish him from a multitude about. 
him, and in his, no more than in their case, indicated unsoundness of mind. 


The Surrogate, next passing to the question of the validity of the devise of 
the real estate (which, as well as the bequest of the personalty, was submitted 
to him as a’part of the probate proceeding, under an act of 1870), decided that 
the devise of the real estate was void on account of the incapacity of the society, 
under its charter, to take same by devise. He then diseusses the validity of the 
bequest, and the effect of the direction to executors to invest in real estate, and 
says: — 


My conclusions on this portion of the case are: That the direct bequest of the per- 
sonal estate to the society is valid as an absolute gift; that the subsequent clause 
under which the doubt has arisen does not create a trust in perpetuity as real estate, 
by conversion ; that such last clause amounted only to a direction which was to be 
executed, if it could lawfully be, so as to vest the personalty, converted into real 
estate, in the society ; that the prospect that the investment could lawfully be so 
made does not seem to be the only or principal consideration that induced the testa- 
tor to make the bequest ; that as the testator had not vested the real estate before 
specifically devised in the executors as trustees for the benefit of the society, but 
devised it directly to the society, he probably no less intended that the real estate in 
which he directed the personalty to be invested should be taken by the executors in 
the name of the society, and not in their names as trustees, and therefore, as well as 
for other reasons above stated, the clause in question relating to investments does 
not defeat, but is, or may be fulfilled, in furtherance, and in execution of the general 
scheme of the will, apparent from all other parts of it; that as the society could not 
thus take the bequest in the converted form of real estate, the clause became inopera- 
tive, and left the general bequest to take effect as an unconditional and independent 
gift; and that if an implied trust was created by the particular clause relating to in- 
vestments in real estate, it was repugnant to the previous absolute gift, and therefore 
void, or if not so repugnant, but as an implied trust, could not be lawfully exe- 
cuted, the implied trust falls, and still leaves the previous clause of bequest opera- 
tive, as necessary to carry out the obvious general intention of the testator. 
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The Surrogate, finally referring to the question of the effect of the revocation 
clause in the last will, upon the legacies to Jones and Bell under that of earlier 
date, adds : — 


The point so taken by the counsel for the two legatees named in the prior instru- 
ment, was maintained on the argument on account of its importance, in case, and 
assuming that it should be determined that the bequest of the personal estate of the 
testator, as well as the devise, in the will of later date, was void, so that no property 
of either description would pass under it, and thus (excepting the appointment of 
executors) leave only the revocation clause standing for consideration. ‘The question 
would, in that event, be quite a difficult one to decide; but it is apparent that, from 
my determination of the validity of the bequest, it is unnecessary to investigate the 
authorities cited by the learned counsel for those legatees ; as a later will, bequeath- 
ing the testator’s entire personalty, absolutely, and in a form free and clear of all lega- 
cies to third persons, is, by the law of this state, ipso facto, a revocation of all former 
wills of or affecting the same personal estate ; and, consequently, by my decision of 
the bequest to the society as valid, the legacies in the previous instrument given to 
Messrs. Jones and Bell, which could, thereunder, be enforced only against the person- 
alty, are in legal effect annulled, — wholly irrespective of the existence or legal effect 
of an express revocation clause, which, in this case, and with my view of the last 
bequest, only made express what was without it a legal consequence. 


The conclusion of the Surrogate’s elaborate opinion is in these words : — 


These views comprise all that need be said on the various points submitted by 
counsel upon the questions of the validity of the devise and bequest arising in 
the case, and a decree will be entered accordingly, as well as for the admission to 
probate of the paper so propounded as the last will of deceased, bearing date Feb. 
14, 1871, and adjudging that the instrument of earlier date, offered for probate, was 
revoked and annulled by the will so admitted. 


Srates Districr Court, Sournern District. Briatcurorp, J. 
— Proceedings were instituted by rival claimants to recover the informer’s share 
of moneys paid into the United States Court in settlement of a suit under the cus- 
toms laws. In March, 1871, the store of Smith & Beare, importing merchants, 
was seized by Col. Howe’s special agents ; the books of the firm were examined, 
and goods to the value of $9000 were seized. In May following, one Sisson was 
arrested by these same special agents on the suspicion of having been concerned 
with Smith & Beare in the illegal transactions. While under arrest Sisson 
furnished to the agents certain information, in consequence of which, as he as- 
serted, two suits were brought against Beare, which were finally compromised 
by the payment into court by Beare of $14,000. Sisson then appeared as a 
claimant of the informer’s portion of this sum. It was claimed by Col. Howe’s 
counsel that, even assuming Sisson’s information to have been important, still, 
since he was under arrest on suspicion when he gave it, he was thereby disquali- 
fied, and could not be adjudged an informer. On the other hand, Sisson’s counsel 
argued that the only question under the statute was, who gave the information 
which led to the discovery, and that the fact that the party who gave it was at 
the time under arrest (if true, which was denied), was immaterial. The com- 
missioner to whom the case was referred reported in favor of the special agents. 
Sisson’s counsel filed exceptions, and brought the case before Judge Blatchford. 
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After a lengthy argument that judge decided that the commissioner had erred 
on the law, and that Sisson was entitled to share equally with Col. Howe's 
special agents. Col. Howe's counsel thereupon took out a writ of error to the 
United States Circuit Court, but, before argument thereon, the parties came to an 
amicable arrangement between themselves. 


Insanity OF Murprerers.— The elder Weller’s anxiety that Mr. Pickwick 
should set up an alibi would probably be exchanged by that rare and sententious 
old gentleman, were he now with us, for an equally fervent desire that his per- 
secuted friend, the defendant, should allege insanity. If a series of verdicts 
rendered by juries can be taken as establishing any abstract and general truth, 
they certainly seem to have settled the doctrine that no sane man can commit 
murder. If this dogma cannot properly be called a rule of law, it is at least 
probably a rule of nature; for so violent and terrible a crime can hardly be 
perpetrated by one whose mind is working in a perfectly tranquil and healthy 
manner. In either case the practical result is the same, to wit, an immunity of 
murderers, which it is by no means agreeable for peaceable men to contemplate. 
The following decision of Judge Leonarp may, however, bring some slight 
comfort to timid persons who have a reasonable desire to see individuals with a 
taste for bloodshed securely shut up and debarred from communion with society 
at large. It is only a partial and temporary aid in the difficulty; but so far as 
it goes, it is weleome. The defendant, James Burns, tried for the murder of 
Jack Halloran, was acquitted on the ground of insanity, and was thereupon 
committed to the State Lunatic Asylum. A motion was made a few wecks after- 


ward for his discharge, on the ground of restored sanity. The following 
opinion was pronounced :— 


The prisoner was acquitted of murder in the first degree, on an indictment and 
trial therefor in the Court of General Sessions of the city of New York, in July last, 
on the ground of insanity. Such appears to have been the verdict of the jury. 
That court thereupon ordered the prisoner to be detained in safe custody, and sent 
to the State Lunatic Asylum, at Utica, where the sheriff was directed forthwith to 
convey him ; and it was further directed, that the prisoner be there detained in safe 
custody, until discharged according to law. It is alleged that he has now become 
sane, and the prisoner applies for his discharge from custody upon a writ of habeas 
corpus. The question of his sanity is not raised, either on behalf of the people, or 
the superintendent of the asylum, the judgment and process, or order of the court, 
being the only ground on which the right of detention is claimed. The question is 
new, and must be disposed of principally by a reference to the statutes. The asylum 
was organized and the authority to receive and detain criminals was given by an act of 
the legislature, passed in 1842. It is provided, section 31, that if a person is acquitted 
of acriminal charge upon trial, on the ground of insanity, the court, being certified of 
the fact by the jury or otherwise, shall ascertain if his insanity continue in any 
degree, and if it does, shall order him in safe custody and to be sent to the asylum. 
Section 32 contains provisions for sending to the asylum other persons under indict- 
ment or sentence on a criminal charge, &c., or committed for want of bail, &c., or 
for keeping the peace, or appearing as a witness, or on a summary conviction, &¢. 
This section also contains provisions for the discharge of persons imprisoned under 
this section. By section 40, the powers of the Chancellor over the person and property 
of the insane are declared not to have been abridged by the said act. By section 
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41, the power of the managers of the asylum to discharge patients on the certificate 
of the superintendent of a complete recovery, is given ; but the case of those detained 
under a criminal charge, or liable to be remanded to prison, is expressly excepted. 
The discharge of patients of the criminal class (to which Burns belongs) is, by 
section 42, authorized by order of a justice of the Supreme Court, “if, upon due 
investigation, it shall appear safe, legal, and right, to make such order.” The office 
of the writ of habeas corpus is for the purpose of inquiring into the cause of the 
detention of any person, and, if it appears to be illegal, of granting a discharge, 
Ordinarily, the regularity of the process of commitment terminates all further 
inquiry, and the prisoner is to be remanded into custody. The court cannot, on 
habeas corpus, inquire into the justice of the sentence or judgment. That has been 
pronounced by another tribunal, which can be reviewed only in some other manner 
by a higher court, but not upon habeas corpus. It is entirely clear that the judg- 
ment and process in the case of Burns are regular and sufficient. The general 
habeas corpus act provides that a prisoner confined on a judgment or sentence of a 
court of competent jurisdiction, is not entitled to that writ. The prisoner must 
show preliminarily that he is not so confined when he applies for the writ. From 
this examination I think it appears that Burns was not entitled to the writ, and that 
when it was stated in the petition for the writ in this case that he was not confined 
upon the judgment of a competent court, the petitioner was at least mistaken. It is 
probable that the equitable powers of the Supreme Court, where the jurisdiction 
belonging to the Chancellor at the time the statute in question was passed, in 1842, 
now resides and is vested, might, in a proper case, be invoked by petition. These 
powers are expressly reserved by section 40. The power may also be exercised by 
a justice of the Supreme Court, under section 42 This should be done also upon 
petition and not by the writ of habeas corpus. The regularity of the judgment and 
vommitment fully answer the claim to a discharge under the power granted by 
virtue of that process. The writ must be discharged and the prisoner remanded to 
the asylum from whence he has been brought here. 


Tur Exvecrions.— At the autumnal elections in New York, the party of 
reform has had good reason to be pleased with the gentlemen who have been 
selected to fill the vacancies in the judiciary department. Noah Davis was elected 
justice of the Supreme Court, to fill the seat reluctantly abandoned by Judge 
Barnard. He has before been a judge of the Court of Appeals of the state of 
New York; he has represented an inland district in Congress; and he is now 
district attorney for the southern district of New York. This long career before 
the public in various functions has served to establish thoroughly his reputation 
for ability, and, what is just now even more desirable in New York, for perfeet 
uprightness and integrity. 

Hooper C. Van Voorst takes his place upon the bench of the Superior Court. 
His election is in every way satisfactory, both in respect of his legai attainments 
and h's moral attributes. Ie began the study of the law at Albany about thirty- 
five years ago, in ex-Senator Harris’s office. When that gentleman became a 
judge of the Supreme Court, Mr, Van Voorst entered into a partnership with 
his brother, Hamilton Harris, and the firm had a lucrative professional business. 
Mr. Van Voorst was next made city attorney of Albany, and held that office till 
1852, when he removed to the city of New York. In October, 1867, Judge Car- 
dozo was elevated from the Court of Common Pleas to the Supreme Court, and 
Mr. Van Voorst was appointed by Govenor Fenton to fill the vacancy thus created. 
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But he held the position only until January 1, 1868. Of late he has distinguished 
himself by his energetic labors in the cause of reform. 

Universal satisfaction was further given to all honest men by the defeat of 
Gunning S. Bedford, the notorious incumbent of the bench of the City Court, 
and by the election of Judze Josiah Sutherland in his place. Finally, it is 
agrecable also to record that these three triumphs in the judiciary department 
were supplemented by the scarcely less important election of Benjamin K. Phelps 
to fill the office of district attorney. The Times is jubilant over the terror which 
it anticipates that this event will bring to the breasts of the wicked generally, 
and of the Tammany offenders in particular. 

Altogether these elections have been so satisfactory that if the like success of 
honorable candidates could always be anticipated, and could form the rule, 
instead of the exception, the principle of election to such offices would be almost 
vindicated. 


Mr. Justice Henry HoGexoom, of the Supreme Court of New York, has died 
at his residence in Hudson, September 12, 1872, at the age of sixty-four. He 
was graduated at Yale College in the class of 1827, with high honors. Since 
entering upon public life he has held the offices of county judge, master in 
chancery, and member of the assembly; and in 1858 was elevated to the bench 
of the Supreme Court. This office he has since filled usefully and honorably. 
His reputation as a jurist was deservedly high, and his decease is to be regretted 
both Ly lawyers and clients. 

Mr. Edward De Witt, a member of the New York bar, has also lately deceased. 
He was a lawyer of the old school, such an one as might have made a character 
in a novel, a chamber counsel, surcharged with the secrets and private affairs of 
the rich men and the old families of his city, and withal, large-hearted, upright, 
and zealous in all that he undertook. 


PENNSYLVANIA. 


Tue case of Dr. Schoeppe deserves to take its place among the most interest- 
ing of the criminal causes of this country. The facts were simple. The doctor 
was a young German physician of Carlisle, Pennsylvania. Upward of two vears 
ago he became engaged to be married to a Miss Steinecke, a lady who, though 
twice his age, had the compensating merit of being rich. 


One evening she was attacked by a sudden illness, and died the next day. Dr. 
Schoeppe attended her, and she had no other physician. There was at first no sus- 
picion that her illness and death were due to other than natural causes; but when in 
due time two wills were offered for probate, one dividing her estate among certain 
of her relatives and some charitable institutions, and another, presented by Dr. 
Schoeppe, leaving the whole property to him, rumors of foul practice began to cireu- 
late, and in a few days the doctor was arrested and charged with murdering his 
patient by poison. ‘ 


The public were not slow to comment upon the matter, and unfortunately for 
the doctor, opinion was strongly and almost universally against him. He was 
brought to trial only to be convicted, the verdict being assumed by most persons 
as a foregone conclusion from the very beginning. 
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Yet the evidence, when examined, was singularly unsatisfactory as a basis for 
so grave a conclusion. 


The prosecutor undertook to prove only that the deceased died of poison, and that 
the prisoner had a motive and an opportunity to administer it. There was not a par- 
ticle of direct evidence of his guilt, but what they had was enough for the court and 
the jury, and the prisoner was convicted and sentenced to be hanged. The most 
material evidence in this trial was the testimony of the chemist who had analyzed 
portions of the body, and professed to have detected the presence of prussic acid in 
the stomach. He described minutely the tests employed by him, and their results, 
and his testimony was not so closely scrutinized by the defendant’s counsel as it 
should have been. After the trial, Dr. Schoeppe’s few friends made strenuous eflorts 
to obtain a pardon, or at least a new trial. To the latter there were some technical 
objections, which proved insuperable, and the Governor steadily refused the applica- 
tion for a pardon. But his purpose to leave the prisoner to his fate was somewhat 
shaken by the concurrent testimony of several eminent men of science, who stated 
that, having read the whole testimony of Professor Aiken, the chemical expert, by 
whose evidence the conviction was obtained, they agreed that it was wholly insufli- 
cient, in their opinion, to prove the presence of poison, or even to make it probable. 
Testimony collected in Germany to the excellent character of the convict also tended 
to produce a reaction in his favor. At length, two days only before the time fixed 
for the execution, the Governor granted a reprieve, and public opinion had so far 
changed that the legislature passed an act under which a new trial was possible. 


The second trial was speedily had. 


The testimony for the prosecution was much the same as before, but it was met 
on the other side by the evidence of two chemists, professors of long experience and 
considerable reputation, who pronounced Professor Aiken’s analyses utterly worth- 
less. The acid, of which he discovered traces, might, they said, have been present 
in the vessels employed ; but if not, the chemicals used in making the test would 
have caused, by their own action upon each other, the development of prussic acid. 
Physicians, also, called as experts, testified that if the symptoms manifested by the 
deceased were correctly described, she could not have died of the poison which was 
suspected. The prosecution offered nothing to control this evidence, and the prison- 
er’s counsel, confident of his acquittal, declined to use their right of addressing the 
jury in their client’s behalf. The judge charged strongly in the prisoner’s favor, and 
the jury acquitted him after the briefest consultation. In announcing to the prisoner 
his discharge, the judge said it seemed to him that only the special providence of God 
had prevented the commission of a great wrong and injustice under the forms of law. 


Thus did Dr. Schoeppe escape by what we may call the aid of the same pro- 
fessor who carried Mrs. Wharton so successfully through alike ordeal. Dr. Aiken 
was the expert in both cases, and in both cases the insufficiency of his analyses 
proved the salvation, deserved or undeserved, of the defendant. It is hardly 
probable that this gentleman will be called upon again to examine the stomach of 
a deceased person unless the prosecuting attorney and the guilty person are in 
collusion. It would give a defendant a sense of security to see the worthy doctor 
take the stand to testify against him. 


Unitep States Suiprinc Commissioners. —The act of Congress of June 
7, 1872 (17 Stat. 252), establishing the office of shipping commissioner, and 
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designed to protect sailors from the villainous artifices of the runners and keepers 
of sailors’ boarding-houses, appears already to have accomplished a great good. 
In New York especially, where the worst enormities were practised, the new law 
h.s been rigorously and actively enforced, with most beneficial results. No legal 
loophales have as yet been found by the class whose practices it was designed to 
cut short, by which they can evade its provisions. We gladly give currency to 
the following decision, printed in full in the Legal Gazette, November 1, 1872, 
wherein the authority of the act is upheld. An information, filed by the 
United States district attorney, at the instance of the shipping commissioner 
in Philadelphia, charged that J. D. Idell, not being a shipping commissioner, 
did, nevertheless, within the jurisdiction of the court, perform certain duties per- 
taining, under the act, to the shipping commissioner; viz., that he ‘did ship 
and engage one F. W. F. as a seaman to go on board the schooner J. W. A., 
a vessel of the United States merchant marine; said J. D. Idell, at the time 
he shipped and engaged the said F, W. F., not then and there being the owner, 
consignee, or master of the said schooner, contrary,” &c. The defendant filed a 
demurrer, acknowledging that he shipped the said F. W. F. to go on board the 
said schooner, ‘as by law, he, the said J. D. Idell, was authorized to do, the 
said schooner, J. W. A., being then and there an American vessel of the United 
States merchant marine, and engaged in the coastwise trade of the United States, 
and was not a ship or vessel bound from a port in the United States to any foreign 
port, nor a ship of the burden of seventy-five tons or upwards, bound from a 
port on the Atlantic to a port on the Pacific, or vice versa.” 


The decision of the court, per McKennan, Circuit J., was as follows : — 


And now, October 23, 1872, it appearing to the court by the admission of J. D. 
Idell in his answer, that he is not a shipping commissioner, but that he did, within 
the jurisdiction of this court, assume to perform the duties imposed by law upon said 
officer by shipping and engaging one Frederick W. Freeman as a seaman to go on 
board the schooner J. W. Allen, a vessel of the United States merchant marine, and 
that he was not at the time the owner, consignee, or master of said vessel, he is, 
therefore, adjudged to have violated the 8th section of the act of Congress of June 
7, 1872, entitled ‘An act to authorize the appointment of shipping commissioners,’ 
&c. And it is also adjudged that he pay into the registry of this court, within ten 
days, the sum of fifty dollars as a penalty for such violation of the act of Congress, 
and the costs of this suit, and in default of such payment that he be imprisoned, as 
provided by said act. 


Maritime Lien ror WuarraGeE.— Unitep States Circuit Court. East- 
ERN District OF PENNSYLVANIA. Delaware River Storage Co. v. Bark Thomas. 
In Admiralty. Opinion by McKennan, J.:— 


In Jones v. The Coal Barges, 8 Wall. Jr. 56, Mr Justice Grier, with characteristic 
sententiousness, said: “ A court of admiralty is not needed to try common law 
actions of trespass, nor to administer common law remedies in any form.” And so 
it may be said here, that the admiralty jurisdiction is not to be invoked to enforce 
common law rights, for which the common law has provided appropriate and effica- 
cious remedies. 

The libellants are wharfingers at Philadelphia, and presented their libel in rem 
to the District Court, to enforce the payment of wharfage as a maritime lien upon 
the respondent’s vessel. There is no authoritative adjudication that a claim of this 
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sort stands upon such a footing. Certainly it has not been so decided by the Supreme 
Court. The weight of judicial opinion is the other way. It has generally been 
treated only as a common law lien, to be enforced by the detention of the vessel by 
the wharfinger, or to be recognized and paid as such out of the proceeds of the sale 
of the vessel, which had been brought under the control of the court otherwise than 
by an original libel, founded upon the dockage demand. This is the import of the 
opinion of Judge Peters, in the New Jersey, 1 Pet. Ad. 223, and of Mr. Justice 
Johnson, in the St. Jago de Cuba, 9 Wheat. 418, and Ido not regard the opinion of 
Judge Story in Ex parte Lewis, 2 Gall. 488, as determining a different rule. Until 
the Supreme Court shall decide otherwise, I see no reason for expanding the admi- 
ralty cognizance of a demand, which rests securely upon a basis of common law 
right, and for the enforcement of which by the wharfinger himself the common law 
applies an effectual remedy. 
The disallowance of the libel by the District Court is therefore affirmed. 


Circurr Court or THE Unirep States. Eastern District or Pennsyt- 
vanta. Chabot v. The American Button-hole and Over-seaming Company. — It 
appeared that the defendant corporation had for several years been manufactur- 
ing and selling sewing-machines. In 1866, the complainant went into the 
service of the defendant as foreman. During the period of his employment he 
was engaged in experiments with the tools and materials of his employer, which 
resulted in the production of the devices for which he obtained a patent on the 
12th of May, 1868, in pursuance of an application dated January 27, 1868, 
After he had invented these devices, and while he was in the service of the 
defendant, between October, 1866, and August, 1867, he made a number of 
sewing-machines for it, which embodied his subsequently patented improvements. 
For his services during this period he was fully compensated. 

On the 30th of September, 1867, he entered into a written contract with the 
defendant, by which he stipulated to make for it, at a fixed price, not less than 
five thousand of its machines, known as the combination button-hole and sewing- 
machines, to be in all respects equal to a specimen selected as a standard. This 
specimen machine had in it the devices for which the complainant afterwards 
obtained a patent. The contract also provided for the free use by the complain- 
ant of the defendant's factory, machinery, and tools; for the supply by the 
defendant of power, light, and all the materials necessary to be used in making 
these machines. It also provided that any machinery or tools bought or made 
by the complainant, partly or wholly at his own cost, for the purpose of facilitat- 
ing the fulfilment of the contract, should, at the close thereof, be the property ot 
the defendant, and be paid for at a price to be adjusted according to the terms 
of the contract. This contract appeared to have been fully executed on both 
sides, and the relations established by it to have been terminated by the mutual 
consent of the parties. 

The question presented for determmation was, whether these facts amounted 
to a ** consent and allowance * by the complainant of the use of his inventions 
by the defendant. The court, per McKEnnan, Circuit J., after reciting the 
foregoing facts, referred to the case of McClurg v. Kingsland, 1 How. 202, as 
being directly in point, and furnishing a precedent and rule for the cause in 
hand. He then proceeded as follows: — 
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Now, it seems to me that the facts in this case call more imperatively for the 
presumption of a license than in McClurg v. Kingsland. The complainant’s experi- 
ments were carried on in the defendant’s factory and at its expense, and while he 
was in its employment in an advanced position. After he had brought them to a 
successful issue, he incorporated his new devices in machines, which were constructed 
under his superintendence in the defendant’s factory, and so he continued to do for 
more than four months, until he made the written contract before referred to. If 
the rule stated in MeClurg v. Kingsland is to be followed, these facts are sufficient to 
justify the presumption of a license to the defendant, to make and use the complain- 
ant’s invention. But that presumption is strengthened by the terms of the written 
contract. It provided for the manufacture of a large number of machines by the 
use of the detendant’s factory, machinery, tools, and materials, the labor expended 
upon them, and the complainant’s services alone being supplied by him, and for 
these his compensation was fixed by the contract. These machines were intende t 
to be and were actually sold and distributed throughout the country as the defend- 
ant’s machines. Whatever degree of popular favor might be secured for them, as 
the result of their peculiar features of construction and operation, it is obvious that 
this was the expected source of profit to the defendant, and the inducing motive on 
its part, to enter into the contract. When they had been introduced into general 
use by the defendant's efforts, were known distinctly as its machines, and a growing 
market for them had been established, it is not a fair inference that the parties 
intended that the advantages thus gained by the defendant should be lost, when the 
number of machines contemplated by the written contract should be supplied. On 
the contrary, it is stipulated. that the machinery and tools bought or made by the 
complainant should, at the termination of the contract, become the property of. the 
defendant, upon payment to him of their value, ascertained in the method provided 
for. The chief, if not the only value of a portion of these tools consisted in their 
special adaptation to the production of the complainant’s patented devices. Without 
the right to use them, there is no apparent reason why provision should be made for 
their transfer to the defendant for a price measured by their real value. Does not 
this stipulation, then, import an understanding on both sides, that the defendant 
might employ these tools for the uses for which they were peculiarly adapted ? 

Considering all these circumstances in their just significance, I think the case is 
brought within the dominion of the rule stated in McClurg v. Kingsland, and that 
the complainant must be presumed to have consented to and allowed the use of his 
inventions by the defendant. 

The bill must therefore be dismissed with costs. 


TENNESSEE. 


Ir gives us pleasure to notice the appointment of Hon. Wm. F. Cooper as 
Chancellor for the Nashville Chancery Division of Tennessee, and his acceptance 
of the position. The courts at Nashville are crowded with business, and the 
inducement to accept the office must rather be looked for in the unanimity of 
the bar in advising the appointment, than in the repose or rewards of the place. 

Mr. Cooper carries to the position a large experience, derived from an exten- 
sive practice in the Chancery Courts of his state; and we trust that his labors 
may be as agreeable to him as they will be advantageous to the suitors and pro- 
fession. 
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UTAH. 


In Salt Lake City, on the twenty-first of September last, Miss Phebe Couzins 
and Miss Snow, the latter being daughter of the territorial attorney-general, 
were admitted to the bar. ‘The despatch announcing the fact says that an ad- 
dress of weleome was delivered by Judge McKean upon the auspicious occasion, 


and the brethren of the profession extended hearty congratulations to their new 
sisters. 


WISCONSIN. 


Unirep Stares District Court, Eastern Districr. The United States 
vy. Steamer Lac La Belle, Engleman Transportation Co., claimant. In Admiralty. 
— The libel of information was brought by the United States district attorney, and 
charged that the steamer navigated Lake Michigan, between the ports of Grand 
Haven and Milwaukee, carrying passengers; that in violation of the second sub- 
division of section 11 of the Act of Feb. 28, 1871, entitled ‘* An act to provide for 
the better security of life on board of vessels propelled in whole or in part by steam, 
and for other purposes,” this steamer was not provided with a sufficient gauge for 
measuring the excess of steam. The subdivision aforesaid requires every steam 
vessel to carry ‘* suitable steam registers,” which shall ‘* correctly record each 
excess of steam carried above the prescribed limit,” and provides that no such 
instru.nent shall be deemed satisfactory unless it has been first ‘* approved by the 
Board of Supervising Inspectors of Steam Vessels, and also by the Secretary of 
the Treasury.” The inspectors and secretary, acting under this proviso, desig- 
nated certain steam-gauges, among which was one called Ashcraft’s, made by E. H. 
Ashcraft, of Boston, Massachusetts. The owners of the Lac La Belle accord- 
ingly procured an Ashcraft’s gauge, and placed it on their steamer. It soon 
proved to be out of order, and failed to work properly; they therefore had it 
taken off, and sent it to be repaired by the manufacturer. Receiving it back 
again, they replaced it on the boat; but it was still inadequate to perform the 
task required of it, and, as it would appear from the description of its deficiencies, 
the failure was due to the inherent faults of the instrument itself, with which cer- 
tainly the owners and managers themselves had nothing whatsoever to do. The 
court, Mutter, J., said, “‘ The Ashcraft register is generally defective in its con- 
struction.” By reason of these deficiencies, the certificate of the sufficiency of 
the register on the Lac La Belle was refused by the inspector, and the vessel 
was seized. The court, however, held it to be ‘‘ evident, from an examination 
of the testimony, that the steamer is not in fault, and that she cannot be adjudged 
liable to the penalty demanded. The claimant procured at its own expense a 
register approved by the lawful authority, and on its failure it was repaired at his 
expense, 

** It is a well scttled principle that the citizens shall not be adjudged guilty of 
wilful neglect of duty, or of violation of law, while faithfully submitting to the 
judgments or orders of officers of lawful authority. Citizens are not responsible 
for mistakes of government officers. 

** This case raises some doubts of the fulfilment of the requirements of the act 
of Congress, by the registers accepted; but some register may be produced by 
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the ingenuity of man that may answer the purpose of the act. Owners of 
steamboats are not to be required to procure at their own expense all the regis- 
ters adopted by the Board of Supervising Inspectors. They comply with the 
law by purchasing and trying one of the adopted registers, and they should not 
be mulcted in a penalty for the insufficiency of the one purchased. ‘The libel of 
information was accordingly dismissed.” 


ENGLAND. 


Lorp Harnertey has been succeeded upon the woolsack by Sir Roundell 
Palmer, who, since his elevation to this dignity, is to be known by the title of 
Lord Selborne. The appointment has been long hoped for, and gives general 
satisfaction. The liberal party feel justly proud that they have in their ranks a 
man so distinguished, and so pre-eminently fitted for the chancellorship ; while the 
conservatives probably regard him with less aversion than they feel towards any 
other leading man among their opponents. The career of Sir Roundell Palmer 
has been one long unbroken series of success and honors. He began his triumphs 
at Oxford, where he won a variety of distinctions, seldom equalled and never sur- 
passed in the annals of the university. In 1837, he was called to the bar at 
Lincoln’s Inn; in 1849, he was made a Queen’s counsel; in 1861, he was made 
solicitor-general ; in 1863, attorney-general, and by the custom, as incumbent 
of the last-named posts, he was knighted. From 1847 to 1857, he was returned 
to Parliament from Plymouth. Since 1861, he has been sent from Richmond, in 
Yorkshire, according to the instructions of the Earl of Zetland, who, after the 
good old English fashion, has been wont to dictate in such matters to that snug 
little constituency. In the autumn of 1868, Sir Roundell stood for the University 
of Oxford, being desirous of the honor of representing such a distinguished 
body of electors. But the electors preferred to return a respectable nobody, who 
was content blindly and implicitly to follow Mr. Disraeli whenever there was a 
division. 

It was during the attorney-generalship of Sir Roundell Palmer that the Alex- 
andra case arose. As law officer of the ministry, he was compelled to speak in 
their defence in the House of Commons. His position was not fully appreciated, 
at first, in this country, and he was subjected to much indignant criticism. But 
as prosecuting counsel in the cause, he exerted himself to the utmost to prevent 
the disgraceful action of the bench in refusing to allow the appeal. His conduct 
in this argument showed him in his true light, and so far reinstated him in the 
good opinion of the public men of the United States, that he was afterward 
selected by our government to act as our counsel] in the prosecution of certain 
national claims in the British courts. His management of the English case 
before the tribunal at Geneva has been marked equally by ability and by courtesy, 
and both the contestants may join honestly and warmly in commending hin. 

His refusal in 1868 to accept the office to which he has just been raised, is still 
freshly remembered. It was a singularly honorable episode in the life of a pub- 
lic man, and shows how thoroughly upright, how scrupulous and conscientious, he 
is. Mr. Gladstone was very anxious to have him in the cabinet; he himself, it 
must be believed, was not insensible to the ambition of filling the mcst distin- 
guished post in his profession in the kingdom. The disestablishment of the 
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Irish Church, however, was the foreordained task of the ministry; and though 
Sir Roundell was in favor of disestablishment, yet the feature of disendowment 
he could not bring himself to approve. Refusing to listen to strong entreaty 
and to subtile arguments, with which he was beset on all sides, he found in this 
one element of a measure which otherwise he heartily approved, a sufficient 
obstacle to his acceptance of the proffered dignity. The abnegation was char- 
acteristic of the man. It is his perfect conscientiousness which leads men of all 
parties to respect him unreservedly, and the nation at large to place a confidence 
in him second to that entertained for no other statesman in the country, 

His professional eminence is matter of common knowledge. His intellect is 
admirably adapted for the pursuit of the law. He is subtile to a degree which 
often passes the comprehension of coarser minds. His style of speaking is per- 
suasive and insinuating. His words and sentences flow swiftly and easily, and 
insensibly bring the listeners to the point whither he wishes them to arrive. In 
his new position, however, he is to undertake new tasks, which will call for the 
exercise of a class of qualities different in some respects from those which he has 
hitherto evinced. In all human probability he will have some rough work, some 
hard fighting to take in hand. The task of law reform, which apparently awaits 
him, will be achieved, if at all, only by a series of severe struggles with able and 
unsparing opponents. How Lord Selborne will acquit himself in this new sphere 
it is not easy to predict, but that he will retain his lifelong habit of success is 
earnestly to be hoped. 


A very sad event took place in England on the second day of October last. 
Mr. Justice Willes committed suicide early in the morning at his residence, called 


Otterspool, near Watford. ‘The coroner’s jury returned their verdict that ‘ Sir 
J. 8. Willes shot himself with a pistol, not being at the time of sound mind.” 
The Spectator says that there can be no doubt that this finding was ‘fully war- 
ranted.” ‘* The act was committed under an excitement of heart and brain, due, 
it is believed, to suppressed gout, and which for some days previously had affected 
his pulse so gravely that, according to his medical attendant, the pulsations inter- 
mitted sixteen times in each minute.” For some days previously those around 
him had noted his changed manner and extreme depression. His constitution was 
naturally feeble, and of late years he has suffered much from various severe ill- 
nesses. But he was a hard worker, and in spite of illness never spared himself. 
Though entitled to retire upon a pension, he had not yet availed himself of the 
privilege ; and it was only a few weeks before his death that he had returned 
from the northern circuit. He had voluntarily chosen this cireuit for himself, 
though it is notoriously a very hard one, and a much lighter task might have been 
allotted to him. When he came back he found himself overworked and fatigued 
to such a degree that he expressed his wish that he could go to bed and sleep for 
a fortnight or three weeks. In addition to his willingness in undertaking and 
despatching labor, he was one of the ablest of the English judges, and possessed 
a general knowledge which was both broad and deep. ‘* His name is associated 
with an important reform, or rather series of reforms, in the rules of common- 
law procedure, by which a vast number of tedious and troublesome formalities 
were swept away, and a more simple and rational system was introduced. He 
had no respect for trivial or pedantic technicalities ; but it was his perfect knowl- 
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edge of the subject, down to the most minute details, which enabled him to grap- 
ple with it so successfully, and to discriminate between what was really good and 
what was worthless. Sergeant Surrebutter himself was not more learned in the 
mysteries of the old style of special pleading than the distinguished lawyer who 
had the principal share in overthrowing it.” He was made a judge at the age of 
forty-one, accounted early in England for arrival at such a dignity; at the time 
of his death, was fifty-eight years old. 


Tue following extract from the London Law Journal, of August 8, 1872, may 
be interesting to some among our readers : — 


Mr. Benjamin [Judah P.], upor whom Her Majesty has heen pleased, on the recom- 
mendation of the Lord Chancellor, to grant, under the Great Seal, a patent of prece- 
dence, has had a long and an honorable career in the practice of the law. Mr. 
Benjamin was called to the bar in the state of Louisiana in 1882, where he practised 
for some years. He subsequently enjoyed a large practice before the Supreme Court 
of the United States, and in the year 1853 he was offered by the then President of 
the United States a seat on the bench of the Supreme Court. This great honor he 
declined, preferring a political to a judicial career. Shortly afterwards he was elected 
senator for Louisiana in the United States Congress, and sat as senator for that state 
down to the election of President Lincoln and the secession of the Southern states. 
At that political crisis he joined the Government at Richmond, first as secretary of 
war, and subsequently as secretary of state. At the close of the war, Mr. Benja- 
min came to England, entered at Lincoln’s Inn, and was called to the bar by special 
order of the society in June, 1866. He chose the northern circuit, and after three 
years was made Queen’s counsel of the County Palatine of Lancaster. Mr. Benjamir, 
by virtue of the new patent conferred on him, wili take rank at the bar after Mr. 
Herschell, Q. C., and before all sergeants-at-law who do not hold patents of prece- 
dence. Mr. Benjamin is the author of the valuable treatise on the Sale of Personal 
Property, which was published in 1868. The promotion of Mr. Benjamin will be 
received with satisfaction by the whole profession. 


Tue following humorous stanzas have been published recently in a little collec- 
tion of fugitive pieces of a like character, several of which appear to have been 
contributed to Blackwood’s Magazine. They will probably be new to most 
readers of the Review, inasmuch as only two or three copies of the little volume 
have reached the shelves of our booksellers : — 


THE JOLLY TESTATOR WHO MAKES HIS OWN WILL. 

Arr, — Argyll is my Name. 

Ye lawyers, who live upon litigants’ fees, 

And who need a good many to live at your ease ; 

Grave or gay, wise or witty, whate’er your degree, 

Plain stuff or Queen’s Counsel, take counsel of me. 

When a festive occasion your spirit unbends, 

You should never forget the Profession’s best friends ; 

So we'll send round the wine, and a light bumper fill 

To the jolly testator who makes his own will. 


He premises his wish and his purpose to sav 
All disputes among friends when he’s laid in his grave ; 
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Then he straightway proceeds more disputes to create 
Than a long summer’s day would give time to relate. 
He writes and erases, he blunders and blots, 

He produces such puzzles and Gordian knots, 

That a lawyer, intending to frame the deed ili, 
Couldn’t match the testator who makes his own will. 


Testators are good; but a feeling more tender 
Springs up when I think of the feminine gender : 
The testatrix for me, who, like Telemaque’s mother, 
Unweaves at one time what she wove at another. 
She bequeaths, she repeats, she recalls a donation, 
And she ends by revoking her own revocation ; 

Still scribbling or scratching some new codicil ; 

Oh! success to the woman who makes her own will ! 


’Tisn’t easy to say, ’mid her varying vapors, 

What scraps should be deemed “ Testamentary Papers ;” 
*Tisn’t easy from these her intention to find, 

When, perhaps, she herself never knew her own mind. 
Every step that we take, there arises fresh trouble ; 

Is the legacy lapsed ? is it single, or double ? 

No customer brings so much grist to the mill 

As the wealthy old woman who makes her own will. 


The law decides questions of meum and tuum 

By kindly consenting to make the thing suum: 

The sopian fable instructively tells 

What becomes of the oysters, and who gets the shells. 
The Legatees starve, but the Lawyers are fed ; 

The Seniors have riches, the Juniors have bread ; 
The available surplus, of course, will be nil 

From the worthy testators who make their own will. 


You had better pay toll when you take to the road, 
Than attempt by a by-way to reach your abode ; 

You had better employ a Conveyancer’s hand, 

Than encounter the risk that your will shouldn’t stand. 
From the broad, beaten track when the traveller strays, 
He may land in a bog or be lost in a maze; 

And the law, when defied, will avenge itself still 

Op the man and the woman who make their own will. 
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